4 Disability (United Nations Convention on the Rights of Persons with
Disabilities) Bill 2008

Purpose
The aim of this bill is to make amendments to New Zealand enactments (including statutes and
regulations) to enable New Zealand to ratify the Convention on the Rights of Persons with

Disabilities (the Convention).

Background
"New Zealand signed the Convention on the opening day for signing in March 2007. The
Convention came into force in May 2008, when the Convention received its 20th ratification by a

State Party" .

Main Provisions
Amendments to the Human Rights Act 1993
Partnerships

Section 36(1) and (2) of the Act provide that it is unlawful for a firm, or for persons jointly
promoting the formation of a firm to refuse or to omit to offer a person admission to the firm as a
partner or to offer or afford a person less favourable terms and conditions as a partner than are
made available to other members or prospective members of the firm by reason of any of the
prohibited grounds of discrimination. Analogous provisions apply in respect of the denial of
promotion, or expulsion from the firm. Section 36(3) provides that nothing in Section 36(1) and (2)
prevents the fixing of reasonable terms and conditions in relation to a partner or prospective partner
who, by reason of disability or age: has a restricted capacity to participate or to continue to
participate in the partnership; or requires special conditions if he or she is to participate or to
continue to participate in the partnership.

The Bill inserts a new provision (new subsection (2A)) into Section 36 providing that it is
unlawful for a firm, or for persons jointly promoting the formation of a firm, to fail to provide
special services or facilities that could reasonably by provided by the firm, or those persons, in the
circumstances and that, if provided, would entitle a person with a disability ... to be accepted as a

partner and remain in
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partnership ... or ...to be offered the same terms and conditions as a partner (including terms and
conditions as to status in the firm or entitlements to shares in capital or profits) that are made
available to other members or prospective members of the firm. The Bill also inserts a replacement
subsection (3) which provides that nothing in Section 36 prevents the fixing of reasonable terms
and conditions in relation to a partner or prospective partner, who by reason of disability or age ...
has a restricted capacity to participate or continue to participate in the partnership, that cannot be
restored to normal by the provision of any special services or facilities required to be provided
under [new] subsection (2A)" or "requires special conditions if he or she is to participate or
continue to participate in the partnership, even if any special services or facilities required to be

provided under [new] subsection (2A) are provided".

The Bill further provides that nothing in Section 36 applies in respect of a person with a disability,
if the disability of the person is such that "there would be a risk of harm to that person or others,
including the risk of infecting others with illness if that person were to accept or remain in
partnership or be given the same terms and conditions as a partner (including terms and conditions
as to status in the firm or entitlements to shares in capital or profits) that were made available to
other members or prospective members of the firm" and "it is not reasonable to take that risk" (Part
1, Clause 4 amending Section 36 of the Human Rights Act 1993 by inserting new subsection (2A),

substituting subsection (3) and inserting new subsection (4)).

Organisations of employees or employers and professional and trade associations

® Section 37(1) of the Act provides that it is unlawful for an organisation (i.e. an organisation of
employees, an organisation of employers, or any other organisation that exists for the purposes
of members who carry on a particular profession, trade, or calling) or for any person acting or
purporting to act on behalf of any such organisation, by reason of any of the prohibited grounds
of discrimination,

to:

® refuse or omit to accept any person for membership; or

® offer any person less favourable terms of membership and less favourable access to any benefits,

facilities, or services, including the right to stand for election and hold office in the organisation,

than would otherwise be made available; or

® deprive a person of membership, or suspend him or her, in circumstances in which other persons

would not be deprived of membership or suspended

® The Bill makes two additions to this provision as follows:
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® it is unlawful for an organisation or a person acting on its behalf to fail to provide special

services or facilities that could reasonably be provided by the organisation in the circumstances
and that, if provided, would enable a person with a disability to " ... be accepted and remain in
membership" or "be given equal access to benefits, facilities, or services provided by the
organisation (including the right to stand for election and hold office)" (new subsection (1A);

® nothing in Section 37 applies in respect of a person with a disability, if the disability of the
person is such that "there would be a risk of harm to that person or others, including the risk of
infecting others with an illness if that person were to accept or remain in membership or be
given equal access to benefits, facilities, or services provided by the organisation (including the
right to stand for election and hold office" and "it is not reasonable to take that risk" (new
subsection (2A). However this subsection (2A) " ... does not apply if the organisation could,
without unreasonable disruption, take reasonable measures to reduce the risk to a normal level"
(Part 1, Clause 5, amending Section 37 of the Human Rights Act 1993 by inserting new
subsections (1A), (2A) and (2B)).

Qualifying bodies

Section 38 (headed "Qualifying bodies") provides that it is unlawful for an authority or body
empowered to confer an approval, authorisation, or qualification that is needed for, or facilitates,
engagement in a profession, trade, or calling, or any person acting or purporting to act on behalf of
any such authority or body to refuse or omit to confer, confer on less favourable conditions or
withdraw, that approval, authorisation, or qualification on a person by reason of any of the
prohibited grounds of discrimination.

Section 39 provides exceptions to this rule which are:

® Section 38 does not apply where the authorisation or qualification is needed for, or facilitates

engagement in, a profession or calling for the purposes of an organised religion and is limited to
one sex or to persons of that religious belief so as to comply with the doctrines or rules or
established customs of that religion (subsection (1));

® Section 38 does not apply where the authority or body imposes a reasonable and appropriate
minimum age under which the approval, authorisation, or qualification will not be conferred or
the authority or body imposes reasonable and appropriate terms and conditions on the grant or
retention of the approval, authorisation, or qualification by reason of the age of the person

seeking or holding it (subsection (3));
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® Different treatment based on disability is allowed where the person seeking or holding the

approval, authorisation, or qualification is not, by reason of that person's disability, able to
perform the duties required of a person who holds the approval, authorisation, or qualification
(subsection (2)(a));

® Different treatment based on disability is allowed where the environment in which the duties
required of a person who holds the approval, authorisation, or qualification are to be performed
or the nature of those duties, or of some of them, are such that, if that approval, authorisation, or
qualification were granted to or retained by the person with a disability, there would be a risk of
harm to that person or others, including the risk of infecting others with an illness, and it is not
reasonable to take that risk (subsection (2)(b));

® Different treatment based on disability is allowed where conditions placed on the granting of the
approval, authorisation, or qualification to any person or on the retention of the approval,
authorisation, or qualification by any person are reasonably related to the disability of that
person (subsection (2)(c)).

® The Bill provides that in the case of subsection (2)(a), a qualifying body (as defined in Section
38) must take account of whether a disabled person could perform the required duties if he or
she was provided with special services or facilities that could reasonably be provided by an
employer or by any other relevant person. In the case of subsection (2)(a), a qualifying body (as
defined in Section 38) must take account of whether the risk of harm referred to in that
paragraph could be reduced to a normal level, without unreasonable disruption to an employer
or to any other relevant person (Part 1, Clause 6, amending Section 39 of the Human Rights Act

1993 by inserting new subsection (2A)).

Vocational training bodies
Analogous amendments are made to the Act in relation to vocational training bodies (Part 1,

Clause 7, amending Section 41 of the Human Rights Act 1993 by inserting new subsections (7) and
8)).

Other statutes and regulations

The Bill amends certain statutes to do away with automatic disqualification for mental disorder, or
to replace it with a test based on the exercise of certain powers under the Protection of Personal and
Property Rights Act 1988. These powers are exercisable where a person lacks the mental capacity
to decide a matter or the ability to communicate decisions. The following amendments are made:

® Sections 103, 104, 171, and 174 of the Education Act 1989 are amended in relation to trustees

of school boards and membership of councils of tertiary institutions (Part 2, Clause 11);
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® Sections 2, 8, 15, 16AA, 22, and 25 of the Juries Act 1981 are amended in relation to
membership of juries (Part 2, Clause 12);

® Schedule 7 of the Local Government Act 2002 is amended in relation to the membership of
local authorities (Part 2, Clause 13);

5 Disability (United Nations Convention on the Rights of Persons with
Disabilities) ~Act 2008

The Parliament of New Zealand enacts as follows:
1 Title
This Act is the Disability (United Nations Convention on the Rights of Persons with Disabilities)
Act 2008.

2 Commencement

This Act comes into force on the day after the date on which it receives the Royal assent.

Part1 Amendments to Statutes
4 Amendments to Education Act 1989
(1) This section amends the Education Act 1989.

(2) Section 103(1)(b) is repealed.

(3) Section 104 is amended by inserting the following subsection after subsection (1):
“(1A) If a property order is made in respect of a trustee under section 30 of the Protection of
Personal and Property Rights Act 1988 (which relates to temporary orders),—
“(a) subsection (1)(d) does not apply to the trustee by virtue only of the making of that order; but
“(b) while the order remains in force, the trustee is deemed to have been granted leave of absence

by the Board and is not capable of acting as a trustee during that period.”

(4) Section 171(6) is amended by repealing paragraph (b) and substituting the following
paragraphs:

“(b) the person is subject to a property order under the Protection of Personal and Property Rights
Act 1988; or
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“(ba) the person is a person in respect of whom a personal order has been made under that Act
that reflects adversely on his or her—
“(i) competence to manage his or her own affairs in relation to his or her property; or
“(ii) capacity to make or to communicate decisions relating to any particular aspect or aspects

of his or her personal care and welfare; or” .

(5) Section 174(3) is amended by repealing paragraph (b) and substituting the following
paragraphs:
“(b) becomes subject to a property order under the Protection of Personal and Property Rights Act
1988 (other than an order under section 30 of that Act); or
“(ba) becomes subject to a personal order under that Act that reflects adversely on his or her—
“(i) competence to manage his or her own affairs in relation to his or her property; or
“(i1) capacity to make or to communicate decisions relating to any particular aspect or aspects of

his or her personal care and welfare; or” .

(6) Section 174 is amended by inserting the following subsections after subsection (3):
“(3A) The Council may, by resolution, suspend a member of the Council (other than the chief
executive) as a member if the member becomes subject to a property order made under section 30
of the Protection of Personal and Property Rights Act 1988 (which relates to temporary orders).
“(3B) If a member is suspended under subsection (3A),~
“(a) the suspension has effect as if the member had been granted leave of absence; and
“(b) the member is not capable of acting as a member during the period of suspension; and
“(c) the suspension continues until the property order made under section 30 of the Protection of
Personal and Property Rights Act 1988 ceases to be in force (but this does not affect any powers

of the Council under subsection (3) in respect of the member).”

(7) Section 174(4) is amended by inserting “or suspending” after “dismissing” .

7 Amendments to Local Government Act 2002

(1) This section amends the Local Government Act 2002.
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(2) Schedule 7 is amended by inserting the following clause after clause 4:
“4A Suspension of members
“(1) A person's office as member of a local authority is suspended while the person is subject to a
property order made under section 30 of the Protection of Personal and Property Rights Act 1988
(which relates to temporary orders).
“(2) If subclause (1) applies,—
“(a) the person is deemed to have been granted leave of absence and is not capable of acting as
a member during the period of suspension; and
“(b) the person may not do an act as a member while on leave of absence under paragraph
(a).”
(3) Clause 5(1) of Schedule 7 is amended by repealing paragraph (b) and substituting the following
paragraph:
“(b) becomes subject to a property order made under section 31 of the Protection of Personal and
Property Rights Act 1988; or” .
(4) The amendments made by subsections (2) and (3) do not limit the power of a District Court
under clause 2 of Schedule 7 of the Local Government Act 2002.

10 Amendments to Motor Vehicle Sales Act 2003

(1) This section amends the Motor Vehicle Sales Act 2003.

(2) Section 24(]) is repealed.

(3) Section 42 is amended by inserting the following subsection after subsection (1):
“(1A) Subsection (1)(c) does not apply in respect of a motor vehicle trader who is disqualified
from registration by virtue only of the making of a property order under section 30 of the

Protection of Personal and Property Rights Act 1988 (which relates to temporary orders).”

12 Amendments to New Zealand Council for Educational Research Act 1972

(1) This section amends the New Zealand Council for Educational Research Act 1972.

(2) Section 5 is amended by repealing paragraph (a) and substituting the following paragraph:
“(a) a person who is subject to a property order made under section 30 or 31 of the Protection of
Personal and Property Rights Act 1988:” .

(3) Section 7 is amended by inserting the following subsection after subsection (1):
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“(1A) If a property order is made in respect of a member under section 30 of the Protection of
Personal and Property Rights Act 1988 (which relates to temporary orders),—
“(a) subsection (1)(c) does not apply to the member by virtue only of the making of that order; but
“(b) while the order remains in force, the member is deemed to have been granted leave of

absence and is not capable of acting as a member during that period.”

6 New Zealand Sign Language Act 2006
Note
Changes authorised by section 17C of the Acts and Regulations Publication Act 1989 have been
made in this reprint.
A general outline of these changes is set out in the notes at the end of this reprint, together with
other explanatory material about this reprint.
The New Zealand Sign Language Act 2006 is administered by the Ministry of Social

Development.

1 Title
This Act is the New Zealand Sign Language Act 2006.

2 Commencement
This Act comes into force on the day after the date on which it receives

the Royal assent.

Part 1 Preliminary provisions
3 Purpose

The purpose of this Act is to promote and maintain the use of New Zealand Sign Language by—
(a)declaring New Zealand Sign Language to be an official language of New Zealand; and
(b)providing for the use of New Zealand Sign Language in legal proceedings; and
(c)empowering the making of regulations setting competency standards for the interpretation in
legal proceedings of New Zealand Sign Language; and
(d)stating principles to guide government departments in the promotion and use of New Zealand

Sign Language.
4 Interpretation

In this Act, unless the context otherwise requires,—

Deaf community means—
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(a)the distinct linguistic and cultural group of people who are deaf and who use New Zealand Sign
Language as their first or preferred language; and

(b)people who are deaf and who identify with the group of people referred to in paragraph (a)

government department means a government department named in Part 1 of Schedule 1 of the
Ombudsmen Act 1975
interpretation, in relation to New Zealand Sign Language, means—
(a) the expression in New Zealand Sign Language of words spoken in English or Maori or
both; and
(b) the oral expression in English or Maori or both of messages expressed in New Zealand
Sign Language

legal proceedings means—

(a) proceedings before any court or tribunal named in the Schedule; and
(b) proceedings before any coroner; and
(©) proceedings before—
(1) a Commission of Inquiry under the Commissions of Inquiry Act 1908; or

(i1) a tribunal or other body having, by or pursuant to an enactment, the powers or any of the
powers of a ommission of Inquiry under the Commissions of Inquiry Act 1908,—
that is required to inquire into and report upon any matter of particular interest to the Deaf
community
Minister means, subject to any enactment, the Minister who is, with the authority of the Prime
Minister, for the time being responsible for the administration of this Act
New Zealand Sign Language or NZSL means the visual and gestural language that is the first or
preferred language in New Zealand of the distinct linguistic and cultural group of people who are
deaf
presiding officer, in relation to any legal proceedings, means the Judge or other person who is
presiding over the proceedings
translation, in relation to New Zealand Sign Language, means—
(a) the written expression in English or Maori or both of messages expressed in New
Zealand Sign Language; and
(b) the signed expression in New Zealand Sign Language of words written in English or
Maori or both.
Compare: 1987 No 176 s 2

5 Act binds the Crown
This Act binds the Crown.
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Part2 New Zealand Sign Language

Recognition

6 New Zealand Sign Language to be an official language of New Zealand

New Zealand Sign Language is declared to be an official language of New Zealand.
Compare: 1987 No 176 s 3
7  Right to use New Zealand Sign Language in legal proceedings

(1) In any legal proceedings, any of the following persons may use New Zealand Sign Language,

where the person's first or preferred language is NZSL:

(a) any member of the court, tribunal, or body before which the proceedings are being
conducted:

(b) any party or witness:

(©) any counsel or other person representing a party in the proceedings:

(d) any other person with leave of the presiding officer.

(2) The right conferred by subsection (1) to use NZSL does not—
(a) entitle any person referred to in that subsection to insist that any person who is not an
interpreter for the purposes of the proceedings address or answer him or her in NZSL; or
(b) entitle any such person other than the presiding officer to require that the proceedings or

any part of them be recorded in NZSL.

(3) Where the presiding officer in any legal proceedings is aware that any person entitled under
subsection (1) to use NZSL in those proceedings intends to do so, the presiding officer must ensure

that a competent interpreter is available.

(4) Where, in any proceedings, any question arises as to the accuracy of any interpretation or
translation from NZSL into spoken or written language or from spoken or written language into
NZSL, the question must be determined by the presiding officer in such manner as the presiding

officer thinks fit.

(5) Regulations made under this Act and rules of court or other appropriate rules of procedure
made under any enactment may require any person intending to use NZSL in any legal proceedings
to give reasonable notice of that intention, and generally regulate the procedure to be followed

where NZSL is, or is to be, used in such proceedings.
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(6) Any such regulations or rules of court or other appropriate rules of procedure may make
failure to give the required notice a relevant consideration in relation to an award of costs, but no

person may be denied the right to use NZSL in any legal proceedings because of any such failure.

Compare: 1987 No 176 s 4

8  Effect of recognition
(1) Subject to section 7, section 6 does not create any legally enforceable rights.
(2) Nothing in section 6 or section 7—
(a) affects any right that any person has, otherwise than by virtue of those sections, to seek,
receive, or impart any communication in NZSL; or
(b) affects the right of any other linguistic community in New Zealand or the right of any

person to use the language of that community or person.

Compare: 1987 No 176 s 5

Principles to guide government departments
9  Principles
(1) A government department should, when exercising its functions and powers, be guided, so
far as reasonably practicable, by the following principles:
(a) the Deaf community should be consulted on matters relating to NZSL (including, for
example, the promotion of the use of NZSL):
(b) NZSL should be used in the promotion to the public of government services and in the
provision of information to the public:
(©) government services and information should be made accessible to the Deaf community

through the use of appropriate means (including the use of NZSL).

(2)  Consultation carried out by a government department under subsection (1)(a) is to be
effected by the chief executive of the government department consulting, to the extent that is
reasonably practicable, with the persons or organisations that the chief executive considers to be

representative of the interests of the members of the Deaf community relating to NZSL.
(3) The purpose of the principles in subsection (1) is to promote access to government

information and services for the Deaf community, but nothing in subsection (1) is to be read as

conferring on the Deaf community advantages not enjoyed by other persons.
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10 Reporting
(1)  The Minister may from time to time report on the progress being made in implementing the

principles set out in section 9.

(2) A report under subsection (1) may be included in any report made under section 8(4) of the
New Zealand Public Health and Disability Act 2000 on the progress being made in implementing
the New Zealand Disability Strategy.

Miscellaneous provisions
11 Review of operation of Act
(1)  The Minister must, as soon as is practicable, 3 years after the date on which this Act comes
into force, require a report to be prepared on—
(a) the operation of this Act since its commencement; and

(b) whether any amendments to the scope and contents of this Act are necessary or desirable.

(2)  The Minister must ensure that persons or organisations that are representative of the interests

of the members of the Deaf community are consulted on the matters to be considered in the report.

(3)  The Minister must present a copy of the report to the House of Representatives.

12 New Zealand Bill of Rights Act 1990 not affected
Nothing in this Act affects the New Zealand Bill of Rights Act 1990.

Regulations
13  Regulations
(1)  The Governor-General may from time to time, by Order in Council, make regulations for all
or any of the following purposes:
(a) prescribing the standards of competency that a person who is to act in legal proceedings as
an interpreter of NZSL must attain:
(b) providing for any other matters contemplated by this Act or necessary for its

administration or necessary for giving it full effect.
(2)  Regulations made under subsection (1)(a) must include (or provide, among other things, for

the determination and publication of) the criteria by which the competence of a person to act in

legal proceedings as an interpreter of NZSL may be assessed.
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Schedule Courts and tribunals before which New Zealand Sign Language may be used

A. Courts
The Court of Appeal
The High Court
District courts
The Employment Court
Family courts
Youth courts
The Maori Land Court
The Maori Appellate Court
The Environment Court
B. Tribunals
The Waitangi Tribunal
The Employment Relations Authority
The Human Rights Review Tribunal
The Motor Vehicle Disputes Tribunals established under section 82(1) of the Motor Vehicle
Sales Act 2003
The Tenancy Tribunal
Disputes Tribunals established under the Disputes Tribunals Act 1988

Contents
1 General
2 Status of reprints
3 How reprints are prepared
4 Changes made under section 17C of the Acts and Regulations Publication Act 1989
5 List of amendments incorporated in this reprint (most recent first)
Notes
1 General

This is a reprint of the New Zealand Sign Language Act 2006. The reprint incorporates all the
amendments to the New Zealand Sign Language Act 2006 as at 30 June 2008, as specified in the
list of amendments at the end of these notes.

Relevant provisions of any amending enactments that have yet to come into force or that contain

relevant transitional or savings provisions are also included, after the principal enactment, in
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chronological order.

2  Status of reprints
Under section 16D of the Acts and Regulations Publication Act 1989, reprints are presumed to
correctly state, as at the date of the reprint, the law enacted by the principal enactment and by the
amendments to that enactment. This presumption applies even though editorial changes authorised
by section 17C of the Acts and Regulations Publication Act 1989 have been made in the reprint.
This presumption may be rebutted by producing the official volumes of statutes or statutory

regulations in which the principal enactment and its amendments are contained.

3 How reprints are prepared

A number of editorial conventions are followed in the preparation of reprints. For example, the
enacting words are not included in Acts, and provisions that are repealed or revoked are omitted.
For a detailed list of the editorial conventions, see
http://www.pco.parliament.govt.nz/legislation/reprints.shtml or Part 8 of the Tables of Acts and

Ordinances and Statutory Regulations, and Deemed Regulations in Force.

4 Changes made under section 17C of the Acts and Regulations Publication Act 1989

Section 17C of the Acts and Regulations Publication Act 1989 authorises the making of editorial
changes in a reprint as set out in sections 17D and 17E of that Act so that, to the extent permitted,
the format and style of the reprinted enactment is consistent with current legislative drafting
practice. Changes that would alter the effect of the legislation are not permitted.

A new format of legislation was introduced on 1 January 2000. Changes to legislative drafting
style have also been made since 1997, and are ongoing. To the extent permitted by section 17C of
the Acts and Regulations Publication Act 1989, all legislation reprinted after 1 January 2000 is in
the new format for legislation and reflects current drafting practice at the time of the reprint.

In outline, the editorial changes made in reprints under the authority of section 17C of the Acts
and Regulations Publication Act 1989 are set out below, and they have been applied, where relevant,
in the preparation of this reprint:

-omission of unnecessary referential words (such as “of this section” and “of this Act” )

-typeface and type size (Times Roman, generally in 11.5 point)

-layout of provisions, including:

-indentation

-position of section headings (eg, the number and heading now appear above the section)
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- format of definitions (eg, the defined term now appears in bold type, without quotation marks)
- format of dates (eg, a date formerly expressed as “the 1st day of January 1999 is now expressed
as “1 January 1999”)
-position of the date of assent (it now appears on the front page of each Act)
- punctuation (eg, colons are not used after definitions)
- Parts numbered with roman numerals are replaced with arabic numerals, and all cross-references
are changed accordingly
- case and appearance of letters and words, including:
-format of headings (eg, headings where each word formerly appeared with an initial capital
letter followed by small capital letters are amended so that the heading appears in bold, with
only the first word (and any proper nouns) appearing with an initial capital letter)
-small capital letters in section and subsection references are now capital letters
-schedules are renumbered (eg, Schedule 1 replaces First Schedule), and all cross-references are
changed accordingly
-running heads (the information that appears at the top of each page)
-format of two-column schedules of consequential amendments, and schedules of repeals (eg,

they are rearranged into alphabetical order, rather than chronological).

5 List of amendments incorporated in this reprint (most recent first)

7 Gettingajob - An A to Z for employers and employees, Pre-employment
guidelines

Disability
Can an employer advertise that it is a requirement of the job to have good physical mobility?

Yes, provided that it is one of the essential competencies needed to perform the job. For example,
an employer who wishes to hire an electrician to work on-site whether that is in commercial,
industrial or residential buildings, may require good physical mobility as an essential qualification
to perform the job. However, good physical mobility for an administrative job may not be

considered an essential competency.
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The Act contains a concept known as reasonable accommodation. Reasonable accommodation
entails making changes to the workplace in order to ensure equal employment opportunities. For
example, changes might include installation of a cordless phone or modification of hours or
patterns of work. Many such adjustments can be made with minimal expense and disruption.

All new employees, not only disabled people, involve cost to an organisation in the provision of
office space, computers and other resources, induction processes and training. A disabled employee
may be able to be accommodated for very little extra cost and some can bring their own assistive
technology into the workplace. In some cases employers may be unaware of assistive technology,
for example a large computer screen for a visually impaired person could ensure they can perform
the tasks required.

Where the applicant would otherwise be the best person for the job but:

* it is not reasonable to accommodate that applicant’ s needs, or

- to do so would entail unreasonable disruption to the employer’ s activities

there is no legal obligation to employ that applicant.

Can an employer test me to ensure | am not a carrier of illnesses or diseases?

Yes, if being free of illnesses or disease is an essential qualification for the job. For example, a
hospital might want to ensure the staff is free of MRSA (Methicillin resistant Staphylococcus
aureus). Not being a carrier could be seen as an essential qualification given the known risks
MRSA poses to medical care. The hospital would need to assess the Act’ s reasonable
accommodation requirements in considering job applicants.

The concept of reasonable accommodation is referred to in the question above and considered

later under — Reasonable accommodation.

Do | have to disclose my hidden disability to a prospective employer?

No, if the hidden disability will not prevent the job applicant from carrying out the work
satisfactorily. The employer should establish with all job applicants the requirements of the job and
whether they have the abilities for the job. This could include asking whether there are any medical
or physical conditions or disabilities that might prevent them from carrying out the work to a
reasonable standard.

see also — Honesty
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Can | ask an employer for vision-enhancing software to be installed on my computer or for my
future workplace to be modified for my wheelchair?

Yes, if it is not unreasonable to do so. If the best applicant for the job has a disability that requires
modification to the workplace or work practices so that the applicant could perform the job, an
employer should undertake this work. As the circumstances of each workplace will vary, it may
well be that in some situations it will not be reasonable for the employer to undertake the necessary
modifications. For example, it might be easonable to provide vision-enhancing software but not to
install a lift in order to provide access.

see also — Reasonable accommodation

Mental illness
Can | be asked if I have ever experienced mental iliness, for example depression?

No, an employer should not ask to be provided with general information about a job applicant’s
medical/ACC history but should seek to establish only whether a job applicant has the abilities
needed for the job. This includes establishing whether an applicant has any medical conditions or
disabilities that might mean the work could not be satisfactorily carried out.

Mental illness is part of the definition of disability which is one of the grounds of discrimination
prohibited by the Act. Appendix 1, which sets out the prohibited grounds of discrimination,
includes the full definition of the meaning of disability.

A job applicant should first be made aware of the job’s requirements and then asked about any
medical conditions or disabilities that might prevent them carrying out the work satisfactorily.

Job applicants who have experienced mental illness often do not disclose that fact because they

fear discrimination.

Reasonable accommodation
What is reasonable accommodation and what does it require of an employer?

Reasonable accommodation is not straightforward, either as a concept or how it is dealt with in
the Act. Reasonable accommodation is used to describe the creation of an environment that is
intended to ensure equality of opportunity to meet:

» the particular practices of an employee’s religious or ethical beliefs; or

» the employee’s needs in relation to a disability; or

» the employee’s needs in relation to family commitments.
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Reasonable accommodation can entail modifications or adjustments which will, for example,
allow a job applicant with a disability to participate more equally in a workplace. It can involve
physical adjustments such as ensuring access to a building or modifying the way a job is done, for
example allocating aspects of the job to another employee.

The Act creates a clear obligation in relation to meeting the particular practices of an employee’ s
religious or ethical beliefs. An employer is obliged to reasonably accommodate an employee’ s
religious beliefs provided that does not unreasonably disrupt the employer’ s activities.

The Act does not require changes that would unreasonably disrupt an employer’ s activities. The
Act provides a number of defences but before an employer can rely upon them the employer needs
to genuinely consider whether the job could be adjusted by assigning those aspects of it that the job
applicant is unable to do to another employee.

There is no case law in New Zealand on what is an unreasonable disruption. It is, however, likely
that what is reasonable will depend on the circumstances, taking into account factors such as:

- health and safety;
- cost (in relation to the size of an employer’ s business); and

- the activities or business of the organisation.

Does reasonable accommodation mean an employer has to spend money adapting equipment or
the workplace?

The short answer is ‘no’ . However, as many adjustments are minor and involve minimal outlay,
in the interests of equal employment opportunities and in attracting quality candidates, employers
should try and accommodate a job applicant’ s needs.

Three training and employment support funds are available for people with disabilities in New
Zealand. They are Training Support, Job Support, and Self Start. Each fund has set targets to assist
people who have higher support needs. There is a focus on ensuring that the funds are used to cover
the applicant’ s cost of disability. The funds encourage people with disabilities into mainstream
employment. More information about the funds is available from Workbridge:

http://www.workbridge.co.nz/support-funds/index.shtml

Risk of harm
Can an employer treat me differently where there is a risk I might hurt myself, or others, due to
my disability?
Yes, the Act provides an exception which allows employers to treat job applicants differently
where there will be an unreasonable risk of harm to the applicant or to others which arises out the
duties of the job or the work environment. For example, a person with a serious visual impairment

who applies for a job as a driver may fall within the exception.
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If a job applicant has a disability an employer must decide whether there is a health or safety risk
resulting from the applicant’ s disability and whether it is reasonable to take that risk.

Unless the job applicant is required to perform tasks that could involve a risk of harm an employer
should avoid questions about disability. In the example given above of the driver, the employer
would be perfectly entitled to ask questions about disabilities.

Where the risk of harm would be no greater than employing someone who does not have a
disability, it would be unreasonable not to employ a disabled person who is the best-qualified
applicant. The risk needs to be an actual risk rather than a perceived risk. For example, the risk of
transmission of AIDS is almost nonexistent without blood or sexual fluids being exchanged.

Risk assessment decisions are likely to be based on medical advice or other appropriate expert
advice and the relevant evidence.

The Act places the onus on an employer to reduce any such risk to a normal level unless this

cannot be done without unreasonable disruption.
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