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Federal Trade Commission: FTC
(Administrative Law Judge: ALJ)
(Department of Justice: DOJ)
(Antitrust Modernization Commission: AMC)
American Bar Association: ABA
(Antitrust Bureau)

/
/
/
o (imprisonment) (fines) (probation)
criminal forfeiture restitution
criminal debarment 18 U.S.C. Sec.655
Excessive Fines
Double Jeopardy
O
o (@ ¢
o (Civil money penalty) and/or
o (Cease and Desist Order)
o (Civil money penalty) and/or
o debarment




punishment & retribution

o (criminal penalty)

remedy of victims

o compensation

(@]
deterrence
o (o
disgorgement
(@]
Civil penalty =sanction
(@]
=sanction®
civil money penalty
1 APA sanction

5 U.S.C. Sec.551
(10) “sanction” includes the whole or a part of an agency-
(A) prohibition, requirement, limitation, or other condition affecting the freedom of a person;
(B) withholding of relief;
(C) imposition of penalty or fine;
(D) destruction, taking, seizure, or withholding of property;
(E) assessment of damages, reimbursement, restitution, compensation, costs, charges, or fees;
(F) requirement, revocation, or suspension of a license; or
(G) taking other compulsory or restrictive action;
5 U.S.C. Sec.558
(b) A sanction may not be imposed or a substantive rule or order issued except within jurisdiction delegated to
the agency and as authorized by law.




(inappropriate profits, unjust enrichment)

(disgorgement )

Civil money penalty

(sanction)

penalty
civil money penalty

Civil money penalty
civil money penalty

civil money penalty

civil money
1967

Helvering v. Mitchell,

303 U.S. 391 (1938) 1970
(W.Gellhorn)
(

)

Civi money penalty (fixed) (variable) 1979
civil money penalty 348 57
disgorgement order False Claims

Act

( )

( )
million USD 1.1millinon USD
3.05million USD



Civil penalty Criminal penalty

U.S. Constitution, Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment

or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when
in actual service in time of war or public danger; nor shall any person be subject for the same offense
to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

(criminal penalty)
(civil)

United States v. Halper, 490 U.S. 435 (1989)
5000

(18 U.S.C. Sec. 287) False Claims Ac (31 U.S.C.Sec. 3729-3731)

(retributive or deterrent purposes)
False Claims Act

1
Hudson v. United States, 522 U.S. 93 (1997) Halper

(Comptroller of Currency)

(1) ~ 1989
) (12 U.S.C. Sec. 1818(e)) — 1989

(civil in nature)

(punitive)
punishment
(crime)



20
Helvering v. Mitchell, 303 U.S. 391 (1938)(Brandeis, J.)
civil penalties (50percent of fraud assessment)
50 sanction

FTC

Civil penalty

FTC
offset



DOJ FTC debarment

3
( )
(
criminal forfeiture & restitution
1990 No jail deal 90

Jail time

Civil money penalty

(fraud)

10



10

Million USD 2
Civil
money penalty
(beyond reasonable doubt Preponderance of
evidence )
(U.S. attorneys)
( )
( )DOJ
2 (1) 18 U.S.C. Sec. 3571 (d)
) 100million 350,000
— Antitrust Criminal Penalty Enhancement and Reform Act of 2004 10
350,000 million



DOJ 50

DOJ

(restitution)

DOJ



United States v.
Booker, 543 U.S. 220 (2005)
advisory
DOJ

United States Sentencing Guidelines

Chapter 2 — Part R — Antitrust Offenses
Sec.2R1.1.Bid-Rigging,Price-Fixing,orMarket-Allocation Agreements Among Competitors

Chapter 8 Sentencing of Organizations

Chap.8 8C2.5(f)(1) Ethics Program
8C2.5(f)( )(A)
DOJ

Sec8.c.3.3

civil penalty

defense lawyer
ABA

disgorgement



RPAct ( )
o DOJ

tying ISP (exclusionary agreements
o DOJ/FTC 15
Cf. ——DOJ FTC

Hart-Scott-Rodino Act of 1976

FTC
—FTC
o FTC prevent from using unfair method of competition
Cease&Desist Order
o FTC Section 13 b
disgorgement( ) & restitution( )
Disgorgement fund

o FTC Civil Penalty

FTC Section 5(1): 10,000

FTC Section 5 (m)(1)(a) 10,000
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FTC AMC

Civil money penalty

Disgorgement/Restitution
FTC  Policy of Statement on Monetary Equitable Remedies in Competition Cases

FTC 13 () FTC
disgorgement (restitution)

(offset)

dilute
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1970

DOJ
o
direct purchaser
indirect purchaser
California v. ARC America Corp., 490 U.S.
93 (1989).
Cf. Cy pres distribution
Cy Pres settlement distribution, Cy pres awards In re Toys”R”Us
Antitrust Litigation, 191 F.R.D.347 (E.D.N.Y. 2000)
Leniency detrebling Tunney Act
o C State parens patrie suits
Hart-Scott-Rodino Act of 1976 parens patriae suit.
E C
[
® civil penalty (deemed)
o 16

prima facie evidence
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(Donnelly Act)

NY
civil penalty

N.Y .General Business Law

Sec. 340
Sec. 340(5) 3
Sec. 341
Million
Sec.342
Sec.342-a Civil penalty — Sec.341
Sec.342-b
Sec.349(a) Deceptive acts or practices ... declared unlawful.
Sec.349(b) restitution
SEC
ALJ
Ancillary relief disgorgement(
(civil penalty)
1984 (insider trading)

Securities Enforcement Remedies and Penny Stock Reform Act of 1990

First Tier Second Tier Third Tier
Sarbanes-Oxley Act of 2002
( ) disgorgement fund
(Fair Fund )
SEC

Securities Enforcement Remedies and Penny Stock Reform Act of 1990

Cease and desist order (ALJ)

Securities Enforcement Remedies and Penny Stock Reform Act of 1990

disgorgement

13



SEC Statement of Principles (2006 ) ( corporate issuer)

SEC

(an improper benefit) S

compensation

(culpable individual offenders)
Sarbanes-Oxley Act of 2002

punishment

(perpetrator)
fraudulent intent (culpability)

deterrence <
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ALJ —_

ALJ
ALJ
decision
(proposed decision)
ALJ
FTC ALJ
FTC ALJ
( ALJ
ALJ
oral argument
FTC ALJ(Chief) FTC
FTC

ALJ
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ALJ

FTC

FTC

initial



ALJ

ALJ
15 Office of Personal
Management
OPM
FTC ALJ FTC Chief ALJ
EPA ALJ
ALJ —_
ALJ oJT ABA
ALJ
ALJ
ALJ ALJ
5
(administrative searches)
( )
°
°
°
°
°
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