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1)

)

(1) Sanction
(2) Punishment
>
> Retribution

» Penalty Punishment
(3) Remedy

>
>

CRIMINAL
1)

<> Retribution

Deterrence

Punishment

Sanction




< Deterrence Prevention
< Rehabilitation
<~ Education
< (Imprisonment) Restraint Isolation
(Fine) Disgorgement
(Restitution order) Compensation
> (Beyond reasonable doubt)
> Department of Justice DOJ
DOJ (refer)
> Probation Fine Probation,
Imprisonment Imprisonment Death penalty
Probation Fine
Criminal forfeiture Notice to victims

Restitution order

> Federal

Sentencing Guidelines
<>

<> Civil penalty, Damages, Forfeiture

< U.S.v. Booker, 125 S.Ct 738(2005)

> (person) (organization)

Federal Sentencing Guidelines

(2) Imprisonment
> Retribution Deterrence Rehabilitation(
Isolation
(3) Criminal Pecuniary Penalty Criminal Penalty
>



(4) Probation
>

> Compliance,
Fine Restitution order

(5) Criminal Forfeiture

>

>
< (Contraband)
< (Derivative contraband)
< (Direct proceeds)
< (Derivative proceeds)

> Retribution, Deterrence, Disgorgement

> (In personem forfeiture)

CIVIL
)

> (preponderance of

evidence)

(2) Injunction
>

> Injunction

» Injunction

(balancing of equities)




» Injunction Contempt of Court

(3) Cease-and-desist order, compliance order

>
> Notice and hearing before ALJ
>
(restitution)
(indemnification) (guarantee) (submitting
and adhering to acceptable plan)
>
Penalty
> Penalty
> Injunction

(“good case”)
(4) Civil monetary penalty (Civil penalty)
> (Fine)
Civil penalty (Civil judicial penalty)
Administrative penalty

(Administrative civil penalty)

>
» Civil penalty Penalty Retribution  Deterrence
Disgorgement
>
Civil Penalty
> (Tier)
>




(Economic benefit resulting from the violation)

(gravity-based component)

> Penalty Policy
Penalty Policy

(5) Administrative civil penalty (administrative penalty)
» Civil Penalty

> Adjudicatory hearing
(Class, Tier)

(Economic benefit resulting from the violation)

(Gravity-based component)

> Penalty policy

(6) Civil forfeitures

>
(In rem forfeiture)
(Guilty property)
>
>
> (Confiscate)
(Disgorgement)
Punishment
>



(7) Damages

> (Compensation) -
> (Punitive damages, Exemplary damages, Vindictive damages)

< Punishment

< (Clear

and convincing evidences)
> (Multiple damages; Double damages,
Treble damages: Minimum damages)
<>

Punishment

> (Liquidated Damages)

(8) Loss of government benefits and privileges

<>

>
< (Federal Acquisition Regulations: FAR)
<>

>

(9) License Revocation, Revoke of permit
>

> (Order to Show Cause) (Opportunity for
hearing)
(10)



(11)

<>

Letter of Admonishment/Warning, Notice of Violation, Citation

<>

<>

Seizure of Equipment
< FCC Communication Act

Bounty to informants

Class Actions
<>

Citizen’s suits

amicus curiae

Class Action

< Injunction  Civil penalty
< (Wholly past violation)
Penalty
» Qui tam actions
< Penalty
Federal False Claims Act
<>

Civil




1)

>
Civil
> Double Jeopardy Clause
Civil Penalty Punishment, Remedy, Deterrence
> Excessive fines, Due process, Jury trial

Self-incrimination
(2) Double Jeopardy
» Double Jeopardy Clause
("[N]or shall any person be

subject for the same offence to be twice put in jeopardy of life or limb...”)

> Blockburger v. U.S., 284 U.S. 299 (1932)
> 1989 Halper (U.S. v. Halper, 490 U.S. 435
(1989)) 1997 Hudson (Hudson

v. U.S., 522 U.S. 93 (1997))

Hudson v. U.S., 522 U.S. 93 (1997)

>
>
> Civil penalty
(punitive)
(civil remedy ) (criminal

penalty)




< Sanction (affirmative disability) (restraint)
< Sanction
< Sanction (scienter)
< Sanction (retribution)
(deterrence)
< Sanction
< Sanction
< Sanction
> .
(only the clearest proof) (civil remedy)
> Sanction
»  Civil forfeiture Hudson United States v. Ursery, 518 U.S.
267(1996)
» Halper Double Jeopardy

(3) Excessive Fine

>

“Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.”
(Fine)

Halper Ursery Austin v. United States, 509 U.S.
602(1993)

Punishment
United States v. Bajakajian, 524 U.S. 321(1998)

(the amount of the forfeiture) (the gravity of a

defendant’s offence) (grossly disproportional)

Excessive Fine
Excessive Fines Clause

Punitive Damages

(4) Due process

>

...Due process of law

(“nor be deprived of life, liberty, or property,




(5)

without due process of law)

(Substantive Due Process)

(grossly excessive) (penalty)

Punitive Damages

Punitive Damages

BMW of North America, Inc. v. Gore, 517 U.S. 559(1996)

Punitive Damages grossly excessive
O (Degree of reprehensibility)
O Punitive Damages

(Disparity between the harm or potential harm suffered... and the

punitive damage award)

O Punitive Damages Penalty

(Difference between Punitive damages and penalties that could be

imposed for comparable misconduct)

Procedural Due Process Mathews v.
Eldridge, 424 U.S. 319(1976)

Unreasonable search and seizure, Self-incrimination, Right to a speedy
and public trial, Right to counsel, Right to jury trial, Right to confrontation,

Right of compulsory process of obtaining witnesses in his favor

Self-incrimination

<> Self-Incrimination Criminal

Right to jury trial
< Civil penalty

Administrative civil penalty

(criminal) (civil/administrative)

(Parallel proceedings

issues)
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< (Discovery) (Inspection)

(Good faith)
< (Grand Jury materials)
<>
1)
>
» Injunction, Cease-and-desist order
< DOJ
O Probation
< Injunction DOJ
< Cease-and-desist order FTC
O Civil penalty
<>
> Civil Penalty
Cease-and-desist order
Civil penalty
<>
>
< (per se illegal)
<>

(prima facie evidence) (15 U.S.C. 816(a))
)

»  Securities Act, Securities Exchange Act

» Injunction, Cease-and-desist order, Debarment, Disgorgement, Civil penalty,
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Administrative civil penalty, Bounties to informants, Criminal Penalties,
Private class action

< DOJ

|

Injunction SEC

Cease-and-desist order SEC
Civil penalty SEC
Administrative penalty SEC

R RS

Bounty to infomarnts

&

SEC DOJ
DOJ
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