Criminal Penalty, Civil Penalty

Criminal Penalty (Mental state requirement)
Civil Penalty
< “willfully,” “knowingly,” “recklessly” “negligently”

» Clean Water Act: 33 U.S.C. §1319(c) — 33 U.S.C. §1319(d),(9)
< Criminal Penalty Negligent violations, Knowing violations, Knowing
endangerment, False statements

Civil Penalty Civil penalty Administrative

penalty
» False Claims Act: 18 U.S.C. §287 — 31 U.S.C. §3729-3733
< Criminal, Civil “knowing”
Criminal Penalty (beyond reasonable doubt)

Civil Penalty (preponderance
of evidence)

Criminal Penalty

> “Public Welfare Offence”
>

Civil Penalty
>

> Civil penalty
<>




(Vicarious liability)

> 1962 (Model Penal Code)
>
DOJ
DOJ
DOJ
FTC FTC DOJ FTC
FTC

(clearance procedure)

FTC

DOJ
1992

(Joint guidelines)

> (Parens patriae suits)



(Attorney General)

(National Association of Attorneys General, NAAG)
Multistate Antitrust Task Force

Criminal Penalty

Criminal Penalty

$100,000,000 (15 U.S.C. § 1
(18 U.S.C. §3571(d))
(18 U.S.C. §3571(d))

(United States Sentencing Guidelines)

(Base Fine)

(Multiplier)

(Base Fine)

(Volume of affected commerce)

O 18 U.S.C. §3571(d)
O




(Culpability Score and Multiplier)

4.00—2.00 2.00-1.00
0.75 (82R1.1(d)(2))
(United States v. Booker, 125 S.Ct 738(2005)) DOJ



Y 2001 $134,000,000
(DOJ) Y
DOJ 2

(United States Sentencing Guidelines)

A Base Fine — U.S.S.G. § 2R1.1
1992 3 1997 6 A
1992 7 1 Y
1991 2 1995 1 A
50 Y B
$7,300,000 (Sales)
» 1992 7 1995 1 A
50% $168,150,000
> Y B $7,300,000
> $175,450,000 "Volume of Commerce”
> 20 $35,090,000  Base Fine(§8C2.4(a)(3), §2R1.1(d)(1))
B. (Culpability Score and Multiplier)
Base offence level
> (88C2.5(a))
Y 200 (high-level
employee with in the unit)
> (88C2.5(b)(3))
Y 1994 8
> (88C2.5(c)(2))

(Violation of order, Obstruction of justice, effective program to

prevent and detect violations of the law, or acceptance of responsibility)

1 http://www.usdoj.gov/atr/cases/f8200/8205.htm,

http://www.usdoj.gov/atr/cases/f8200/8204.htm.
2




> (88C2.6)3

C. (Sentencing Guidelines Range)
($35,090,000) (2.0-4.0)
> $70,180,000 -- $140,360,000
> $134,000,000
(Statutory maximum fine)
$10,000,000 4
(Twice the gross pecuniary gain derived

from the crime) (Twice the gross pecuniary loss

caused to the victims of the crime) (18 U.S.C.

§3571(d))s

(evidentiary sentencing hearing) $134,000,000

Y
$134,000,000
Y
Y
(accept responsibility and cooperate)
Y

3 1.00—2.00 1.40—2.80
4 2001 $100,000,000 Pub. L. No. 108-237, Title 2, §215(a),

118 Stat. 661.

5




