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1 Disability Discrimination Act 1995

1 Meaning of “disability” and “disabled person”
(1) Subject to the provisions of Schedule 1, a person has a disability for the purposes of this Act if
he has a physical or mental impairment which has a substantial and long-term adverse effect on his

ability to carry out normal day-to-day activities.
(2) In this Act “disabled person” means a person who has a disability.

2 Past disabilities
(1) The provisions of this Part and Parts II to 4 and 5A apply in relation to a person who has had a
disability as they apply in relation to a person who has that disability.

3A Meaning of “discrimination”

(1) For the purposes of this Part, a person discriminates against a disabled person if—
(a) for a reason which relates to the disabled person’s disability, he treats him less favourably than
he treats or would treat others to whom that reason does not or would not apply, and

(b) he cannot show that the treatment in question is justified.

(2) For the purposes of this Part, a person also discriminates against a disabled person if he fails to
comply with a duty to make reasonable adjustments imposed on him in relation to the disabled

person.

(3) Treatment is justified for the purposes of subsection (1)(b) if, but only if, the reason for it is

both material to the circumstances of the particular case and substantial.

(4) But treatment of a disabled person cannot be justified under subsection (3) if it amounts to

direct discrimination falling within subsection (5).
(5) A person directly discriminates against a disabled person if, on the ground of the disabled

person’s disability, he treats the disabled person less favourably than he treats or would treat a

person not having that particular disability whose relevant circumstances, including his abilities, are
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the same as, or not materially different from, those of the disabled person.

(6) If, in a case falling within subsection (1), a person is under a duty to make reasonable
adjustments in relation to a disabled person but fails to comply with that duty, his treatment of that
person cannot be justified under subsection (3) unless it would have been justified even if he had

complied with that duty.

3B Meaning of “harassment”
(1) For the purposes of this Part, a person subjects a disabled person to harassment where, for a
reason which relates to the disabled person’s disability, he engages in unwanted conduct which has
the purpose or effect of—

(a) violating the disabled person’s dignity, or

(b) creating an intimidating, hostile, degrading, humiliating or offensive environment for him.

(2) Conduct shall be regarded as having the effect referred to in paragraph (a) or (b) of subsection
(1) only if, having regard to all the circumstances, including in particular the perception of the

disabled person, it should reasonably be considered as having that effect.

4A Employers: duty to make adjustments

(1) Where—
(a) a provision, criterion or practice applied by or on behalf of an employer, or
(b) any physical feature of premises occupied by the employer,
places the disabled person concerned at a substantial disadvantage in comparison with persons
who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the
circumstances of the case, for him to have to take in order to prevent the provision, criterion or

practice, or feature, having that effect.

(2) In subsection (1), “the disabled person concerned” means—
(a) in the case of a provision, criterion or practice for determining to whom employment should be
offered, any disabled person who is, or has notified the employer that he may be, an applicant for
that employment;
(b) in any other case, a disabled person who is—
(1) an applicant for the employment concerned, or

(i1) an employee of the employer concerned.
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(3) Nothing in this section imposes any duty on an employer in relation to a disabled person if the
employer does not know, and could not reasonably be expected to know—
(a) in the case of an applicant or potential applicant, that the disabled person concerned is, or may
be, an applicant for the employment; or
(b) in any case, that that person has a disability and is likely to be affected in the way mentioned

in subsection (1).

21 Duty of providers of services to make adjustments
(1) Where a provider of services has a practice, policy or procedure which makes it impossible or
unreasonably difficult for disabled persons to make use of a service which he provides, or is
prepared to provide, to other members of the public, it is his duty to take such steps as it is
reasonable, in all the circumstances of the case, for him to have to take in order to change that
practice, policy or procedure so that it no longer has that effect.
(2) Where a physical feature (for example, one arising from the design or construction of a building
or the approach or access to premises) makes it impossible or unreasonably difficult for disabled
persons to make use of such a service, it is the duty of the provider of that service to take such steps
as it is reasonable, in all the circumstances of the case, for him to have to take in order to—

(a) remove the feature;

(b) alter it so that it no longer has that effect;

(c) provide a reasonable means of avoiding the feature; or

(d) provide a reasonable alternative method of making the service in question available to disabled

persons.

(LT )

49A General duty
(1) Every public authority shall in carrying out its functions have due regard to—
(a) the need to eliminate discrimination that is unlawful under this Act;
(b) the need to eliminate harassment of disabled persons that is related to their disabilities;
(c) the need to promote equality of opportunity between disabled persons and other persons; and
(d) the need to take steps to take account of disabled persons’ disabilities, even where that
involves treating disabled persons more favourably than other persons.
(e) the need to promote positive attitudes towards disabled persons; and
(f) the need to encourage participation by disabled persons in public life.
(2) Subsection (1) is without prejudice to any obligation of a public authority to comply with any

other provision of this Act.
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49D Power to impose specific duties

(1) The Secretary of State may by regulations impose on a public authority, other than a relevant
Scottish authority or a cross-border authority, such duties as the Secretary of State considers
appropriate for the purpose of ensuring the better performance by that authority of its duty under

section 49A(1).

(2) The Secretary of State may by regulations impose on a cross-border authority such duties as the
Secretary of State considers appropriate for the purpose of ensuring the better performance by that
authority of its duty under section 49A(1) so far as relating to such of its functions as are not

Scottish functions.

(hg)

(5) Before making regulations under any of subsections (1) to (4), the person making the

regulations shall consult the Disability Rights Commission.

55 Victimisation
(1) For the purposes of Part 2 or Part 4, or Part 3 other than sections 24A to 24L, a person (“A”)
discriminates against another person (“B”) if—
(a) he treats B less favourably than he treats or would treat other persons whose circumstances are
the same as B’s; and

(b) he does so for a reason mentioned in subsection (2).

(2) The reasons are that—
(a) B has—

(i) brought proceedings against A or any other person under this Act; or
(i1) given evidence or information in connection with such proceedings brought by any person; or
(iii) otherwise done anything under, or by reference to, this Act in relation to A or any other
person; or
(iv) alleged that A or any other person has (whether or not the allegation so states) contravened
this Act; or

(b) A believes or suspects that B has done or intends to do any of those things.
(3) Where B is a disabled person, or a person who has had a disability, the disability in question

shall be disregarded in comparing his circumstances with those of any other person for the purposes

of subsection (1)(a).
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2 Human Rights Act 1998

1 The Convention Rights

(1) In this Act “the Convention rights” means the rights and fundamental freedoms set out in—
(a) Articles 2 to 12 and 14 of the Convention,
(b) Articles 1 to 3 of the First Protocol, and
(c) Articles 1 and 2 of the Sixth Protocol,

as read with Articles 16 to 18 of the Convention.

(2) Those Articles are to have effect for the purposes of this Act subject to any designated

derogation or reservation (as to which see sections 14 and 15).

(3) The Articles are set out in Schedule 1.

(4) The Secretary of State may by order make such amendments to this Act as he considers

appropriate to reflect the effect, in relation to the United Kingdom, of a protocol.

(5) In subsection (4) “protocol” means a protocol to the Convention—
(a) which the United Kingdom has ratified; or

(b) which the United Kingdom has signed with a view to ratification.

(6) No amendment may be made by an order under subsection (4) so as to come into force before

the protocol concerned is in force in relation to the United Kingdom.

2 Interpretation of Convention rights
(1) A court or tribunal determining a question which has arisen in connection with a Convention
right must take into account any—
(a) judgment, decision, declaration or advisory opinion of the European Court of Human Rights,
(b) opinion of the Commission given in a report adopted under Article 31 of the Convention,
(c) decision of the Commission in connection with Article 26 or 27(2) of the Convention, or
(d) decision of the Committee of Ministers taken under Article 46 of the Convention,
whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant to the

proceedings in which that question has arisen.

(LT )
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3 Interpretation of legislation
(1) So far as it is possible to do so, primary legislation and subordinate legislation must be read and

given effect in a way which is compatible with the Convention rights.

(2) This section—
(a) applies to primary legislation and subordinate legislation whenever enacted;
(b) does not affect the validity, continuing operation or enforcement of any incompatible primary
legislation; and
(c) does not affect the validity, continuing operation or enforcement of any incompatible
subordinate legislation if (disregarding any possibility of revocation) primary legislation prevents

removal of the incompatibility.

6 Acts of public authorities
(1) It is unlawful for a public authority to act in a way which is incompatible with a Convention
right.
(2) Subsection (1) does not apply to an act if—
(a) as the result of one or more provisions of primary legislation, the authority could not have
acted differently; or
(b) in the case of one or more provisions of, or made under, primary legislation which cannot be
read or given effect in a way which is compatible with the Convention rights, the authority was
acting so as to give effect to or enforce those provisions.
(3) In this section “public authority” includes—
(a) a court or tribunal, and
(b) any person certain of whose functions are functions of a public nature,
but does not include either House of Parliament or a person exercising functions in connection

with proceedings in Parliament.
(LI )
3 Equality Act 2006
3 General duty

The Commission shall exercise its functions under this Part with a view to encouraging and

supporting the development of a society in which—
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(a) people’s ability to achieve their potential is not limited by prejudice or discrimination,

(b) there is respect for and protection of each individual’s human rights,

(c) there is respect for the dignity and worth of each individual,

(d) each individual has an equal opportunity to participate in society, and

(e) there is mutual respect between groups based on understanding and valuing of diversity and on

shared respect for equality and human rights.

4 Strategic plan

(1) The Commission shall prepare a plan showing—
(a) activities or classes of activity to be undertaken by the Commission in pursuance of its
functions under this Act,
(b) an expected timetable for each activity or class, and

(c) priorities for different activities or classes, or principles to be applied in determining priorities.

(2) The Commission shall review the plan—
(a) at least once during the period of three years beginning with its completion,
(b) at least once during each period of three years beginning with the completion of a review, and

(c) at such other times as the Commission thinks appropriate.

(3) If the Commission thinks it appropriate as a result of a review, the Commission shall revise the

plan.

(4) The Commission shall send the plan and each revision to the Secretary of State, who shall lay a

copy before Parliament.

(5) The Commission shall publish the plan and each revision.

8 Equality and diversity
(1) The Commission shall, by exercising the powers conferred by this Part—
(a) promote understanding of the importance of equality and diversity,
(b) encourage good practice in relation to equality and diversity,
(c) promote equality of opportunity,
(d) promote awareness and understanding of rights under the equality enactments,
(e) enforce the equality enactments,
(f) work towards the elimination of unlawful discrimination, and

(g) work towards the elimination of unlawful harassment.
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(2) In subsection (1)~
“diversity” means the fact that individuals are different,
“equality” means equality between individuals, and

“unlawful” is to be construed in accordance with section 34.

(3) In promoting equality of opportunity between disabled persons and others, the Commission may,

in particular, promote the favourable treatment of disabled persons.

(4) In this Part “disabled person” means a person who—
(a) is a disabled person within the meaning of the Disability Discrimination Act 1995 (c. 50), or
(b) has been a disabled person within that meaning (whether or not at a time when that Act had

effect).

9 Human rights
(1) The Commission shall, by exercising the powers conferred by this Part—
(a) promote understanding of the importance of human rights,
(b) encourage good practice in relation to human rights,
(c) promote awareness, understanding and protection of human rights, and
(d) encourage public authorities to comply with section 6 of the Human Rights Act 1998 (c. 42)

(compliance with Convention rights).

(2) In this Part “human rights” means—
(a) the Convention rights within the meaning given by section 1 of the Human Rights Act 1998,
and

(b) other human rights.
(3) In determining what action to take in pursuance of this section the Commission shall have
particular regard to the importance of exercising the powers conferred by this Part in relation to the

Convention rights.

(4) In fulfilling a duty under section 8 or 10 the Commission shall take account of any relevant

human rights.

(5) A reference in this Part (including this section) to human rights does not exclude any matter by

reason only of its being a matter to which section 8 or 10 relates
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4  Code of Practice Employment and Occupation

When is direct discrimination likely to occur?
4.7 Treatment of a disabled person is ‘on the ground of” his disability if it is caused by the fact that
he is disabled or has the disability in question. In general, this means that treatment is on the
ground of disability if a disabled person would not have received it but for his disability. However,
disability does not have to be the only (or even the main) cause of the treatment complained of —

provided that it is an effective cause, determined objectively from all the circumstances.

4.8 Consequently, if the less favourable treatment occurs because of the employer’s generalised,
or stereotypical, assumptions about the disability or its effects, it is likely to be direct
discrimination. This is because an employer would not normally make such assumptions about a

non-disabled person, but would instead consider his individual abilities.

A blind woman is not short-listed for a job involving computers because the employer

wrongly assumes that blind people cannot use them. The employer makes no attempt to look at
the individual circumstances. The employer has treated the woman less favourably than other
people by not short-listing her for the job. The treatment was on the ground of the woman’s

disability (because assumptions would not have been made about a non-disabled person).

4.9 In addition, less favourable treatment which is disability-specific, or which arises out of
prejudice about disability (or about a particular type of disability), is also likely to amount to

direct discrimination.

An employer seeking a shop assistant turns down a disabled applicant with a severe facial
disfigurement solely on the ground that other employees would be uncomfortable working

alongside him. This would amount to direct discrimination and would be unlawful.

A disabled woman who uses a wheelchair applies for a job. She can do the job just as well as any
other applicant, but the employer wrongly assumes that the wheelchair will cause an obstruction
in the office. He therefore gives the job to a person who is no more suitable for the job but who is

not a wheelchair-user. This would amount to direct discrimination and would be unlawful.
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4.10 In some cases, an apparently neutral reason for less favourable treatment of a disabled person

may, on investigation, turn out to be a pretext for direct discrimination.

4.11 Direct discrimination will often occur where the employer is aware that the disabled person
has a disability, and this is the reason for the employer’s treatment of him. Direct discrimination
need not be conscious — people may hold prejudices that they do not admit, even to themselves.
Thus, a person may behave in a discriminatory way while believing that he would never do so.
Moreover, direct discrimination may sometimes occur even though the employer is unaware of a

person’s disability.

An employer advertises a promotion internally to its workforce. The job description states that
people with a history of mental illness would not be suitable for the post. An employee who would
otherwise be eligible for the promotion has a history of schizophrenia, but the employer is unaware
of this. The employee would, nevertheless, have a good claim for unlawful direct discrimination in
relation to the promotion opportunities afforded to him by his employer. The act of direct
discrimination in this case is the blanket ban on anyone who has had a mental illness, effectively

rejecting whole categories of people with no consideration of their individual abilities.

4.12 In situations such as those described in the above examples, it will often be readily apparent
that the disabled person concerned has been treated less favourably on the ground of his disability.
In other cases, however, this may be less obvious. Whether or not the basis for the treatment in
question appears to be clear, a useful way of telling whether or not it is discriminatory, (and of
establishing what kind of discrimination it is), is to focus on the person with whom the disabled

person should be compared. That person may be real or hypothetical (see paragraph 4.18).

When does disability-related discrimination occur?
4.30 In determining whether disability-related discrimination has occurred, the employer’s
treatment of the disabled person must be compared with that of a person to whom the
disability-related reason does not apply. This contrasts with direct discrimination, which requires a
comparison to be made with a person without the disability in question but whose relevant
circumstances are the same. The comparator may be non-disabled or disabled — but the key point

is that the disability-related reason for the less favourable treatment must not apply to him.
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A disabled man is dismissed for taking six months’ sick leave which is disability-related. The
employer’s policy, which has been applied equally to all staff (whether disabled or not) is to
dismiss all employees who have taken this amount of sick leave. The disability-related reason for
the less favourable treatment of the disabled person is the fact of having taken six months’ sick
leave, and the correct comparator is a person to whom that reason does not apply — that is,
someone who has not taken six months’ sick leave. Consequently, unless the employer can show
that the treatment is justified, it will

amount to disability-related discrimination because the comparator would not have been
dismissed. However, the reason for the treatment is not the disability itself (it is only a matter

related thereto, namely the amount of sick leave taken). So there is no direct discrimination.

A disabled woman is refused an administrative job because she cannot type. She cannot type
because she has arthritis. A non-disabled person who was unable to type would also have been
turned down. The disability-related reason for the less favourable treatment is the woman’s
inability to type, and the correct comparator is a person to whom that reason does not apply — that
is, someone who can type. Such a person would not have been refused the job. Nevertheless, the
disabled woman has been treated less favourably for a disability-related reason and this will be
unlawful unless it can be justified. There is no direct discrimination, however, because the
comparator for direct

discrimination is a person who does not have arthritis, but who is also unable to type.

4.31 The relationship between a disabled person’s disability and the employer’s treatment of him
must be judged objectively. The reason for any less favourable treatment may well relate to the
disability even if the employer does not have knowledge of the disability as such, or of whether its
salient features are such that it meets the definition of disability in the Act. Less favourable
treatment which is not itself direct discrimination will still be unlawful (subject to justification) if,
in fact, the

reason for it relates to the person’s disability.

A woman takes three periods of sickness absence in a two month period because of her

disability, which is multiple sclerosis (MS). Her employer is unaware that she has MS and dismisses
her, in the same way that it would dismiss any employee for a similar attendance record.
Nevertheless, this is less favourable treatment for a disability-related reason (namely, the woman’s

record of sickness absence) and would be unlawful unless it can be justified.
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4.32 The circumstances in which justification may be possible are explained in Chapter 6.
However, it is worth noting that the possibility of justifying potential discrimination only arises at
all when the form of discrimination being considered is disability-related discrimination, rather

than direct discrimination or failure to make reasonable adjustments.

What adjustments might an employer have to make?
5.18 The Act gives a number of examples of adjustments, or ‘steps’, which employers may have
to take, if it is reasonable for them to have to do so (see paragraphs 5.24 to 5.42). Any necessary
adjustments should be implemented in a timely fashion, and it may also be necessary for an
employer to make more than one adjustment. It is advisable to agree any proposed adjustments
with the disabled person in question before they are made. The Act does not give an exhaustive
list of the steps which may have to be taken to discharge the duty. Steps other than those listed
here, or a combination of steps, will sometimes have to be taken. However, the steps in the Act

are:

m making adjustments to premises

An employer makes structural or other physical changes such as widening a doorway, providing a
ramp or moving furniture for a wheelchair user; relocates light switches, door handles or shelves for
someone who has difficulty in reaching; or provides appropriate contrast in decor to help the safe

mobility of a visually impaired person.

m allocating some of the disabled person’s duties to another person

An employer reallocates minor or subsidiary duties to another employee as a disabled person has
difficulty doing them because of his disability. For example, the job involves
occasionally going onto the open roof of a building but the employer transfers this work

away from an employee whose disability involves severe vertigo.

m transferring the person to fill an existing vacancy

An employer should consider whether a suitable alternative post is available for an employee who
becomes disabled (or whose disability worsens), where no reasonable adjustment would enable the
employee to continue doing the current job. Such a post might also involve retraining or other

reasonable adjustments such as equipment for the new post.
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m altering the person’s hours of working or training

This could include allowing a disabled person to work flexible hours to enable him to have
additional breaks to overcome fatigue arising from his disability. It could also include permitting
part time working, or different working hours to avoid the need to travel in the rush hour if this is a

problem related to an impairment. A phased return to work with a gradual build-up of hours might

also be appropriate in some circumstances.

m assigning the person to a different place of work or training

An employer relocates the work station of a newly disabled employee (who now uses a
wheelchair) from an inaccessible third floor office to an accessible one on the ground floor. It

would be reasonable to move his place of work to other premises of the same employer if the first

building is inaccessible.

m allowing the person to be absent during working or training hours for rehabilitation,

assessment or treatment

An employer allows a person who has become disabled more time off during work than would be
allowed to non-disabled employees to enable him to have rehabilitation training. A similar adjustment
would be appropriate if a disability worsens or if a disabled person needs occasional treatment

anyway.

m giving, or arranging for, training or mentoring (whether for the disabled person or any other

person)

This could be training in particular pieces of equipment which the disabled person uses, or an
alteration to the standard employee training to reflect the employee’s particular disability. For
example, all employees are trained in the use of a particular machine but an employer provides
slightly different or longer training for an employee with restricted hand or arm movements, or
training in additional software for a visually impaired person so that he can use a computer with

speech output.

An employer provides training for employees on conducting meetings in a way that enables a deaf

staff member to participate effectively.

A disabled man returns to work after a six-month period of absence due to a stroke. His employer
pays for him to see a work mentor, and allows time off to see the mentor, to help with his loss of

confidence following the onset of his disability.
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m acquiring or modifying equipment

An employer might have to provide special equipment (such as an adapted keyboard for someone
with arthritis or a large screen for a visually impaired person), an adapted telephone for someone with
a hearing impairment, or other modified equipment for disabled employees (such as longer handles on
a machine). There is no requirement to provide or modify equipment for personal purposes
unconnected with an employee’s work, such as providing a wheelchair if a person needs one in any
event but does not have one. The disadvantage in such a case does not flow from the employer’s

arrangements or premises.

m modifying instructions or reference manuals

The format of instructions and manuals might need to be modified for some disabled people (e.g.
produced in Braille or on audio tape) and instructions for people with learning disabilities might need

to be conveyed orally with individual demonstration.

m modifying procedures for testing or assessment

A person with restricted manual dexterity would be disadvantaged by a written test, so the employer

gives that person an oral test instead.

m providing a reader or interpreter

A colleague reads mail to a person with a visual impairment at particular times during the working

day. Alternatively, the employer might hire a reader.

m providing supervision or other support

An employer provides a support worker, or arranges help from a colleague, in appropriate

circumstances, for someone whose disability leads to uncertainty or lack of confidence.

5.19 It may sometimes be necessary for an employer to take a combination of steps.

A woman who is deafblind is given a new job with her employer in an unfamiliar part of the building.
The employer (i) arranges facilities for her guide dog in the new area, (ii) arranges for her new
instructions to be in Braille and (iii) trains colleagues to communicate with her, and provides

disability equality training to all staff.

5.20 As mentioned above, it might be reasonable for employers to have to take other steps, which

are not given as examples in the Act. These steps could include:
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m conducting a proper assessment of what reasonable adjustments may be required

m permitting flexible working

m allowing a disabled employee to take a period of disability leave

An employee who has cancer needs to undergo treatment and rehabilitation. His employer allows a

period of disability leave and permits him to return to his job at the end of this period.

m participating in supported employment schemes, such as Workstep

A man applies for a job as an office assistant after several years of not working because of
depression. He has been participating in a supported employment scheme where he saw the post
advertised. As a reasonable adjustment he asks the employer to let him make private phone calls

during the working day to a support worker at the scheme.

m employing a support worker to assist a disabled employee

An adviser with a visual impairment is sometimes required to make home visits. The

employer employs a support worker to assist her on these visits.

m modifying disciplinary or grievance procedures

A woman with a learning disability is allowed to take a friend (who does not work with her) to act
as an advocate at a meeting with her employer about a grievance. The employer also ensures that

the meeting is conducted in a way that does not disadvantage or patronise the disabled woman.

m adjusting redundancy selection criteria

A woman with an autoimmune disease has taken several short periods of absence during the year
because of the condition. When her employer is taking absences into account as a criterion for

selecting people for redundancy, he discounts these periods of disability-related absence.

m modifying performance-related pay arrangements.

A disabled woman who is paid purely on her output needs frequent short additional breaks during
her working day — something her employer agrees to as a reasonable adjustment. It is likely to be a
reasonable adjustment for her employer to pay her at an agreed rate (e.g. her average hourly rate)

for these breaks.

170




W) A SR DS LB N O W TR R T B AR N E2{TH 2 &,
WLy ARBEHFERDD &,

WD b 5 S BH P HEERRE RS - L 2R 5 2 L,

WA ST 5D HEE T, IBERU AN T — a2 T A0ERbL-T-, FOf
HEX., ZOHFBEICHEERIRZRO ., DORBR KO- BIZBGERT 2 L 23R
7=,

WU —7 27 7l IS EMGIECSNT S L,

0o BN, EBIEZBM & U TEERB Y LR 712RIC, FHEEORANISEHE L,
Beid, RANIRE TRAOT 72T S BRI EZICSIML T, SRR E LT, 1,
HERER TR E DY R — U — I —ITEARICER TE 5 &9 A ITHKIE L7,

WEEOHL5EE 2 BT 2R — NV — I —%EHTHZ &,

BREEDH DT B P —1d, FRESBEZITORINTR 20N ERREx b oTo, fF
MEE, ZhooiMeEhT 2 RN— U —T—%2 M LT,

WEASEHO TR LET D &,

FEEELROH D LML, HHEICOWTOMERAE L OB TCIXRELHDO LN (20
NiE, #ite b —HfEICHFEEZ L Tnien) 28R TIT 22RO LTV, F, A
FlI, DEDPEEO D D LVEITH L TARTRWFIEXITOWE 2 LW HIETE S
HZEhMEFIZ LT,

W ES EER TR T 5 2 L,

HOMERBZROH 5 M, ACRIEZ B & LT, FR%m., EWBIFXE L,
W DFERE T, —HFHRET 28 2 RSEEL L TRGEEETDICHIE-T, 2oL
PETEICRAR T D RENHAR 2 22 L5\ e,

el EZEIET D Z L,

Wi
FERICHREILNTHREEZ S B> TWDHEEDH 5 Mid, e I B AR
ERFHTE > T, MEOEMEIL, GHERRHEL LTIhEzilol, Thb ORIz
T LEE LB (B 20E, O FERFE) THRICH L TREGE3H0 ) 2 &, %
HOMEHHEIZE > TEEIRE L 20 5 5,

171




5.21 Advice and assistance (which may include financial assistance) in relation to making

adjustments may be available from the Access to Work scheme (see paragraphs 8.19 and 8.20).

5.22 In some cases a reasonable adjustment will not work without the co-operation of other
employees. Employees may therefore have an important role in helping to ensure that a reasonable
adjustment is carried out in practice. Subject to considerations about confidentiality (explained at
paragraphs 8.21 to 8.23), employers must ensure that this happens. It is unlikely to be a valid
defence to a claim under the Act that staff were obstructive or unhelpful when the employer tried
to make reasonable adjustments. An employer would at least need to be able to show that it took
such behaviour seriously and dealt with it appropriately. Employers will be more likely to be able
to do this if they establish and implement the type of policies and practices described at paragraph
2.12.

An employer ensures that an employee with autism has a structured working day as a

reasonable adjustment. As part of the reasonable adjustment it is the responsibility of the

employer to ensure that other employees cooperate with this arrangement.

5.23 Further examples of the way in which reasonable adjustments work in practice are given in

Chapters 7 and 8, which deal with recruitment and retention.

5 Guidance on matters to be taken into account in determining questions
relating to the definition of disability

Part2 Guidance on matters to be taken into account in determining questions relating to the
definition of disability

Section A: General

Main elements of the definition of disability
Al. The Act defines a disabled person as a person with ‘a physical or mental impairment which
has a substantial and long-term adverse effect on his ability to carry out normal day-to-day

activities’ (S1).
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A2. This means that, in general:

e the person must have an impairment that is either physical or mental (see paragraphs A3 to
A8 below);

e the impairment must have adverse effects which are substantial (see Section B);

o the substantial adverse effects must be long-term (see Section C); and

o the long-term substantial adverse effects must be effects on normal day-to-day activities (see
Section D).

This definition is subject to the provisions in Schedule 1 (Sch1) and Schedule 2 (Sch2).

Meaning of ‘impairment’
A3. The definition requires that the effects which a person may experience must arise from a
physical or mental impairment. The term mental or physical impairment should be given its
ordinary meaning. In many cases, there will be no dispute whether a person has an impairment.
Any disagreement is more likely to be about whether the effects of the impairment are sufficient to
fall within the definition. Even so, it may sometimes be necessary to decide whether a person has

an impairment so as to be able to deal with the issues about its effects.

A4.  Whether a person is disabled for the purposes of the Act is generally determined by reference
to the effect that an impairment has on that person’s ability to carry out normal day-to-day activities.
It is not possible to provide an exhaustive list of conditions that qualify as impairments for the
purposes of the Act. Any attempt to do so would inevitably become out of date as medical

knowledge advanced.
A5. It is important to remember that not all impairments are readily identifiable. While some

impairments, particularly visible ones, are easy to identify, there are many which are not so

immediately obvious.
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Ab6. A disability can arise from a wide range of impairments which can be:sensory impairments,
such as those affecting sight or hearing;
. impairments with fluctuating or recurring effects such as rheumatoid arthritis, myalgic

encephalitis (ME)/chronic fatigue syndrome (CFS), fibromyalgia, depression and epilepsy;

. progressive, such as motor neurone disease, muscular dystrophy, forms of dementia and
lupus (SLE);
. organ specific, including respiratory conditions, such as asthma, and cardiovascular

diseases, including thrombosis, stroke and heart disease;

. developmental, such as autistic spectrum disorders (ASD), dyslexia and dyspraxia;
. learning difficulties;
. mental health conditions and mental illnesses, such as depression, schizophrenia, eating

disorders, bipolar affective disorders, obsessive compulsive disorders, as well as personality
disorders and some self-harming behaviour;

. produced by injury to the body or brain.

A7. It may not always be possible, nor is it necessary, to categorise a condition as either a physical
or a mental impairment. The underlying cause of the impairment may be hard to establish. There
may be adverse effects which are both physical and mental in nature. Furthermore, effects of a

mainly physical nature may stem from an underlying mental impairment, and vice versa.

AB8. It is not necessary to consider how an impairment is caused, even if the cause is a consequence
of a condition which is excluded. For example, liver disease as a result of alcohol dependency
would count as an impairment, although alcoholism itself is expressly excluded from the scope of
the definition of disability in the Act. What it is important to consider is the effect of an impairment
not its cause — provided that it is not an excluded condition. See also paragraph A12 below

(exclusions from the definition).

A woman has obesity which gives rise to impairments such as mobility restrictions and breathing

difficulties. She is unable to walk more than 50 yards without having to rest.

A man has borderline moderate learning difficulties which have an adverse impact on his
short-term memory and his levels of literacy and numeracy. For example, he cannot write any
original material, as opposed to slowly copying existing text, and he cannot write his address from

memory.

It is the effects of these impairments that need to be considered, rather than the underlying

conditions themselves.
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Mental illness
A9. The Act previously required that where an impairment arose from, or consisted of, a mental
illness, that illness had to be clinically well-recognised in order for it to be regarded as a mental
impairment for the purposes of the Act. The Disability Discrimination Act 2005 amended the
original Act to remove this requirement with effect from 5 December 2005. However, anyone who
has an impairment including one resulting from a mental illness will still need to meet the
requirements of the definition as set out in paragraph Al, in order to demonstrate that they have a

disability under the Act.

Persons deemed to be disabled
Al10. The following people are deemed to meet the definition of disability without having to show
that they have an impairment that has (or is likely to have) a substantial, adverse, long-term effect
on the ability to carry out normal day-to-day activities:
. A person who has cancer, HIV infection or multiple sclerosis (MS) (Schl, Para 6A). See
also paragraphs B16 to B19 below (progressive conditions).
. A person who is certified as blind or partially sighted by a consultant ophthalmologist,

or is registered as such with a local authority".

All. Anyone who has an impairment which is not listed in A10 above will need to meet the
requirements of the definition as set out in paragraph Al in order to demonstrate that they have a

disability under the Act.

Exclusions from the definition
Al2. Certain conditions are not to be regarded as impairments for the purposes of the Act. These
are:
o addiction to, or dependency on, alcohol, nicotine, or any other substance (other than in
consequence of the substance being medically prescribed);
. the condition known as seasonal allergic rhinitis (e.g. hayfever), except where it

aggravates the effect of another condition;

. tendency to set fires;

. tendency to steal;

. tendency to physical or sexual abuse of other persons;
. exhibitionism;

. voyeurism.

! The Disability Discrimination (Blind and Partially Sighted Persons) Regulations 2003. Note: these may be subject
to amendment in 2006.
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Al13. Also, disfigurements which consist of a tattoo (which has not been removed), non-medical
body piercing, or something attached through such piercing, are to be treated as not having a

substantial adverse effect on the person’s ability to carry out normal day-to-day activities’

Al4. A person with an excluded condition may nevertheless be protected as a disabled person if
he or she has an accompanying impairment which meets the requirements of the definition. For
example, a person who is addicted to a substance such as alcohol may also have depression, or a
physical impairment such as liver damage, arising from the alcohol addiction. While this person
would not meet the definition simply on the basis of having an addiction, he or she may still meet

the definition as a result of the effects of the depression or the liver damage.

People who have had a disability in the past
A15. The Act says that Part 1 of the Act (disability), Part 2 (the employment field and members
of locally-electable authorities), Part 3 (discrimination in other areas’), Part 4 (education), and
Part 5A (public authorities’) also apply in relation to a person who previously has had a disability
as defined in paragraphs Al and A2 above. For this purpose, those Parts of the Act are subject to
the provisions in Schedule 2 to the Act (S2, Sch2). This means that someone who is no longer
disabled, but who met the requirements of the definition in the past, will still be covered by those
Parts of the Act listed above. For example, a woman who, four years ago, experienced a mental
illness that had a substantial and long-term adverse effect on her ability to carry out normal
day-to-day activities, but who has experienced no recurrence of the condition, is still entitled to the

protection afforded by the Act, as a person with a past disability.

Al6. A particular instance of someone who is treated under the Act as having had a disability in
the past is someone whose name was on the register of disabled persons under provisions in the

Disabled Persons (Employment) Act 1944.

Al17. The introduction of the employment provisions in the Disability Discrimination Act 1995
coincided with the abolition of the Quota scheme which had operated under the Disabled Persons
(Employment) Act 1944. Special provisions still apply, however, to any person who was registered
under the Disabled Persons (Employment) Act 1944. The Disability Discrimination Act 1995 says

that anyone who was registered as a disabled person under the Disabled Persons (Employment) Act

* The Disability Discrimination (Meaning of Disability) Regulations 1996.

4 Part 3 covers goods, facilities, and services; public authorities; private clubs; and premises.

> Part 5A covers the duties of a public authority, as opposed to the functions of a public authority, which are dealt
with in Part 3.
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1944 and whose name appeared on the register both on 12 January 1995 and on 2 December 1996
(the date on which the employment provisions came into force) was to be treated as having a
disability for the purposes of the Disability Discrimination Act 1995 during the period of three
years starting on 2 December 1996. This applied regardless of whether the person otherwise met
the definition of a ‘disabled person’ during that period. As the three-year transitional period has
ended, those people who were treated by this provision as being disabled are now treated as having

had a disability in the past (Schl, Para 7).

6 The Duty to Promote Disability Equality: Statutory Code of Practice
(England & Wales)

OVERVIEW AND SUMMARY OF THE CODE

What does the general duty to promote disability equality mean? [Chapter 2]
1.12 The duty does not create new individual rights for disabled people. Rather than providing
restitution when a disabled person has been the subject of discriminatory treatment, the duty
provides a framework for public authorities to carry out their functions more effectively and to
tackle discrimination and its causes in a proactive way. The duty thus reinforces the pre-existing
duties under the Act. With regards to the situation described in paragraph 1.10, the general duty
would require the university when planning new facilities to give due regard to the needs of
disabled students as well as other disabled users of the facilities (including staff) who may require

parking facilities.

1.13 The general duty requires public authorities to adopt a proactive approach, mainstreaming
disability equality into all decisions and activities. This is framed as a requirement on authorities to

have due regard to disability equality in its various dimensions set out in paragraph 1.1.

1.14 "Due regard" means that authorities should give due weight to the need to promote disability
equality in proportion to its relevance. It requires more than simply giving consideration to

disability equality. The term "due regard" is explained in paragraphs 2.34 to 2.44.
1.15 It will not always be possible for authorities to adopt the course of action which will best

promote disability equality but public authorities must ensure that they have due regard to the

requirement to promote disability equality alongside other competing requirements.
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