1.16 The general duty requires authorities not only to have due regard to disability equality when
making decisions about the future. They will also need to take action to tackle the consequences of
decisions in the past which failed to give due regard to disability equality. This is best approached
by working towards closing the gaps in service or employment outcomes, so that, for example,
disabled and non-disabled people express the same level of satisfaction with their social housing, or

achieve a more equal pattern of educational achievement.

Specific duties under the Act [Chapter 3]
s.49D Disability Discrimination (Public Authorities) (Statutory Duties) Regulations 2005,
S1 2005/2966

1.17 In addition to this general duty, certain public authorities are subject to what are known as
"specific” duties, laid down in regulations. These bodies are listed in Appendix A. Some of them,
such as the British Broadcasting Corporation (BBC), are bound by these duties only so far as their

public functions are concerned.

1.18 The regulations set out steps which must be taken to assist public authorities in fulfilling the

general duty.

1.19 In particular, the specific duties require public authorities which are listed in Appendix A to
produce a Disability Equality Scheme, and the duties set out what must be included within that

Scheme.

More details are given on the specific duties in Chapter 3.

Secretary of State duties [Chapter 4]
1.20 As well as placing duties upon the public authorities listed in Appendix A, the regulations
(which are known as the specific duties regulations) place a duty upon certain Secretaries of State
and the National Assembly for Wales to publish a report which:
o gives an overview of progress made by public authorities operating in the relevant policy
sector towards equality of opportunity between disabled people and other people; and
o sets out the proposals for the co-ordination of action by public authorities operating in that
sector so as to bring about further progress towards equality of opportunity between disabled

people and other people.

1.21 More detail on these duties is given in Chapter 4.

184



116 —RAIBHIL, FERICOWTORE 217 9 BRICPEFEE OVFICH2IhET 22 LD
HHRERITRO TV D DI TRV, BEEEOVEZHSICRE L TR omiEDR
EDORERIZONTHRLT HEBEZH L HALEN D DH, Zhid, BEEEEEORNEN
HEONEFEBIZX L THU LSV ORMEEAZ RO Z L0, L0 SR TOHEE EHH
RERTHLRE, P—ERAREMHORROX v v 7 2MEd 5 HIETET5Z LIk
WEREBEBOT Fu—FNugEL s,

AFBICE S BRIEE (FBE3HE)
(2005 H=FEsEg 2R 2E - RIS 49D 55 (AMIRERE) (IEE EFR%5) S12005/2966)

117 ZO—RAIFHITINZ T, FrE ORI, HAITHE S THR) 2|5t
I, WEHERICOW TR, WAEE A ICEH S TW5, mEKREHS (BBC) 7L,
WL OOEBIE, T OANIKENEBRTINEY, ZNH0RBIZIVRINS,

118 HANE, —RFHLIBITT 212H 720 NIBEEI 2 83 5 72 0125k Ue T uid7s
IRWHEEZBEL TS,

119  HRIC, Rl i, AT A ISR S N ARIBERI S X U B S5 R 2 i 5 9
L2 LEROTEY ., POXLOFEICEDRITNITRLRNVEHRATED TV D,

FEAZOWTIE, B S EOFIEBICEH I N TWD,

EBEREREE (B4%)
1.20 IRMIEFH A IR SN TV D AMIBERRICK L TEB 23 2 LI <. KAl (kr
BIEBHAIE LTHORTWD,) 1E, FFEOEBRKER Y = — L A#ERICH L, LUTF
DHREEELFRITTOREEZRL TWD,
® [EEHRLZDOMOHE L OM OIS MT 72 BE T 2 BUK /3 B ISR 5 AR
BIMAT o e R O T 2 71T,
® [EEXRLZOMOF L DOROBESEHEICZMITEILRHESRE LT 2OIC, B
S BFICHEE T B AR X A HAITE DR R AT 5,

121 ZHOHDOFHEOFEMICHOWVWTIL, B4 E|ICTHEINTWS,

185



Which organisations are subject to the general duty? [Chapter 5]
s.49A
1.22 The Act states that the general duty applies to public authorities. The general duty will
therefore apply for example to:
o ministers, government departments and executive agencies (such as the Home Office and
its executive agencies, including the Prison Service, Probation Service and the Immigration and

Nationality Directorate)

) local authorities

o the National Assembly for Wales

o governing bodies of further and higher education institutions, colleges and universities

o governing bodies of educational establishments maintained by local education authorities

(including schools)
NHS trusts

Chief Officers of Police, Police Authorities, the Independent Police Complaints

Commission, the Criminal Injuries Compensation Authority

o The Crown Prosecution Service

o courts and tribunals (for exceptions in relation to courts and tribunals, see paragraph 5.10)
o inspection and audit bodies and agencies, such as the National Audit Office

o certain publicly-funded museums.

1.23 Equivalent public authorities in Scotland are also covered by the general duty. Further detail is
provided in relation to the duties as they apply to Scottish public authorities in the Code of Practice

(Disability Equality Duty) Scotland.

s.49B(1)(a)
1.24 The Act also specifies that the term "public authority" includes any organisation which
exercises some functions of a public nature. For example a private company which is brought in by

the Secretary of State to run a maintained school would be exercising a function of a public nature.

1.25 There is no definitive list of public authorities to whom the general duty applies, as there is in
the amended Race Relations Act 1976 (RRA) (and subsequent regulations made under it). All those
who fall within the RRA’s lists of authorities covered by the race duty will also be subject to the
disability equality duty (unless the subject of an exclusion from the Act, details of which are given

in paragraph 5.9). More detail is given in Chapter 5.
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Enforcement of the Disability Equality Duty [Chapter 6]

s.49D; s.49E
1.26 As indicated above at paragraph 1.12, the duty does not create individual rights for disabled
people. However, a breach of the general duty can be the subject of a claim for judicial review of a
public authority’s action (or inaction). If the specific duties are not met, the Disability Rights

Commission can take enforcement action. More detail of this is given in Chapter 6.

The Appendices
1.27 Appendix A provides a list of authorities to which the specific duties described in Chapters 3

and 4 apply.

1.28 Appendix B sets out the definition of disabled people which is used in the Act.

1.29 Appendix C sets out the full text of the specific duty regulations.

1.30 Appendix D gives an overview of the Act’s non-discrimination provisions in relation to

disabled people.
1.31 Appendix E is a glossary of terms used in the Code.

How will the general duty help public authorities to function better?
1.32 Government-sponsored research demonstrates that high performing public and private sector
organisations are also those that integrate equality and diversity into their business culture and
processes. This duty is a key element of diversity and will facilitate integration of disability

equality into the business culture and processes of public authorities.

1.33 A diversity focus is essential not only for reasons of equal opportunities and fairness but
because it makes good business sense to design and deliver better public services which respond to
the individual needs of all groups and contribute to effective, efficient and high performing public

authorities.
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1.34 Overall, effectively meeting this duty will:

Improve both the effectiveness and the efficiency of public authorities, by ensuring that the
resources invested in services actually benefit all those they are aimed at, or who need them.
Additionally, making services effective for disabled people can offer benefits to the general
population; for instance, improving information access for disabled people generally benefits
all service users.

Enable authorities to make a real, positive change to the lives of disabled people.

Increase confidence in authorities’ ability to deliver first-class services. One in four of the
population has a disability and thus a significant section of authorities’ customers and staff are
disabled. This duty will enable authorities to demonstrate a commitment to improving
outcomes for disabled people.

Enable authorities to better meet the requirements of audit and inspection bodies, which are
also required to comply with the disability equality duty and which will be considering public

authorities’ performance within their inspections or assessments.

1.35 There are many practical ways in which public authorities will benefit from implementing the

requirements of the disability equality duty. Some general examples are:

better targeted policies

representation of different groups at all levels

improvements in perceptions of services, and more satisfaction with services

greater confidence in services

filling gaps in services

better involvement and more participation by service users and members of the public
better targeted information about public services; and

better access to public services.

1.36 In terms of policy and service delivery, authorities will be able to:

encourage policy makers to be more aware of issues concerning particular groups

encourage better co-ordination across departments and functions (for example, spatial
planning and transport infrastructure, or the planning of new schools or health services)

contribute to more informed decision-making

ensure that policies are properly targeted

improve the ability to deliver suitable and accessible services, and to carry out functions so
that they meet various needs

encourage greater openness in policy-making

increase involvement of disabled people in policy-making
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e increase confidence in public services, particularly amongst disabled people.

1.37 Meeting the duty can also bring considerable advantages to public authorities in terms of their

employment functions. It can help authorities to:

e achieve a more representative workforce
o attract able staff

¢ avoid losing or undervaluing able staff

e improve staff morale and productivity

e improve staff management

o identify and develop good practice; and

e avoid claims of unlawful discrimination.

1.38 In relation to education, in successfully applying the duty, schools and further and higher
education providers will be able to ensure that their disabled pupils and learners can reach their
potential by tackling the barriers to their learning. Ofsted has found that the best lessons take
place where the delivery of teaching and learning responds effectively to the individual needs of the
pupil or student. A common characteristic of the highest performing schools and post-16

education providers is an inclusive ethos that focuses on raising achievement for all learners.

1.39 The duty will mesh with the existing development plans and performance improvement
strategies of schools and post-16 institutions to take account of the particular barriers to

achievement for disabled pupils and learners.

1.40 In particular, the duty will:

° provide a framework to consolidate education provision for disabled children

° mesh with the existing development plans and performance improvement strategies of
schools and post-16 institutions to take account of the particular barriers to achievement for
disabled pupils and learners

. help widen participation and retention in further and higher education

. create an emphasis on equality for disabled pupils and give a greater imperative to schools
and local authorities to implement the planning duties which are imposed by the Special
Educational Needs and Disability Act 2001

° ensure effective transition of disabled young people in choosing routes of education

° lead to an increase in the representation of disabled people in the teaching profession and

the retention of staff who become disabled
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e help to avoid claims of unlawful disability discrimination
e encourage education institutions to think strategically about other disabled stakeholders,
including parents and people using school premises, as well as promoting a greater knowledge

and understanding of disability amongst all learners with benefits to society at large.

7 Code of Practice Rights of Access: services to the public, public authority
functions, private clubs and premises

5 The duty not to treat a disabled person less favourably in relation to services

Introduction
5.1 This chapter addresses the duty of providers of services to the public, public authorities carrying
out functions, and private clubs, to ensure that disabled people are not treated less favourably than
other people when using their services. The circumstances in which it is unlawful to discriminate in

respect of these three areas of activity are detailed in Chapters 10, 11 and 12.

5.2 The principles relating to less favourable treatment in relation to the three areas of activity are
similar. Therefore, in this chapter, as explained in paragraph 1.18, the term 'service provider' and

terms which flow from this are used generically to refer to all those who have duties in these areas.

What does the Act say?
5.3 One form of discrimination against a disabled person occurs where a service provider:

s 20(1)(a), s 21D(1)(a), s 21G(1)(a)

® treats a disabled person less favourably for a reason relating to the disabled person's disability,
than it treats (or would treat) others to whom that reason does not (or would not) apply; and

s 20(1)(b), s 21D(1)(b), s 21G(1)(b)

® cannot show that it is justified.
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Less favourable treatment

s 20(1), s 21D(1), s 21G(1)
5.4 A service provider discriminates against a disabled person if it treats him less favourably for a
disability-related reason (and it cannot show that the treatment is justified). In establishing
whether a disabled person has been treated less favourably, the treatment of the disabled person is
compared to how the service provider treats (or would treat) other people to whom the reason for
the treatment does not (or would not) apply. Whether and when a service provider might be able to
justify the less favourable treatment of a disabled person is considered in Chapter 8 and in the

activity-specific Chapters 10, 11 and 12.

A football club admits visiting supporters to its stadium. However, one visiting supporter is
refused entry because he has cerebral palsy and has difficulty controlling and co-ordinating his
movements. No other visiting supporter is refused entry. This would amount to less favourable
treatment for a reason related to disability and, unless the football club can justify its actions,

would be an unlawful refusal of service contrary to the Act.

5.5 Bad treatment is not necessarily the same as less favourable treatment, although, where a
service provider acts unfairly or inflexibly, a court might draw inferences that discrimination has

occurred.

All the supporters of a visiting team are refused entry to the stadium by the football club in the
example in paragraph 5.4 above. A visiting supporter with cerebral palsy is being treated no
differently from all the other visiting supporters. He has not been subjected to any less favourable
treatment for a reason related to disability. However, if the football club refused entry to all the
visiting supporters because one of their number has cerebral palsy, that could amount to unlawful

discrimination against the disabled supporter.

5.6 The comparison can also be between the way in which one disabled person is treated and the

way in which people with other disabilities are treated.

The football club in the example in paragraph 5.4 above refused entry to the disabled supporter
with cerebral palsy. It cannot claim that it did not discriminate simply because people with other
disabilities were allowed entry. The supporter with cerebral palsy has been less favourably treated

in comparison with other members of the public, including the supporters with other disabilities.
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5.7 A disabled person does not have to show that others were treated more favourably than they

were. It is still less favourable treatment if others would have been treated better.

A party of adults with learning disabilities has exclusively booked a restaurant for a special
dinner. The restaurant staff spend most of the evening making fun of the party and provide it with
worse service than normal. The fact that there are no other diners in the restaurant that evening
does not mean that the disabled people have not been treated less favourably than other people.

Other diners would not have been treated in this way.

A visually impaired couple applies to adopt a child. At the first interview, the local authority
officer responsible for the matter says that they are 'wasting his time', as their visual impairment
would make it too difficult for them to adopt. The fact that no one else is being interviewed there
at that time does not mean that the disabled people have not been treated less favourably than
other people. Others attending their first adoption interview would not have been treated in this

manner.

5.8 There must be a connection between the less favourable treatment and a reason related to the

disabled person's disability.

A publican refuses to serve a disabled person whom he knows has epilepsy. He gives her no
reason for refusing to serve her. Other customers in the pub are not refused service. A court is
likely to draw an inference of discrimination in the absence of a reasonable explanation. However,
if the ground for refusing her service is because she has no money, then the treatment is not for a

reason which is related to the disabled person's disability.

5.9 If the treatment is caused by the fact that the person is disabled, that is treatment which 'relates
to' the disability. Treating a disabled person less favourably for a reason related to their disability
cannot be excused on the basis that another customer who behaved similarly (but for a reason not
related to disability) would be treated in the same way. Broadly speaking, this means that a
disabled person will have been treated less favourably if they would not have received the

treatment but for their disability.
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A deaf couple who use British Sign Language (BSL) are refused entry to a private club as
guests of a club member. The person overseeing entry to the club assumes that other members
might mistake communication using BSL as threatening gestures. This refusal to admit them as
guests of the club is for a reason related to disability. It is likely to be unlawful even though the

private club would have refused entry to any potential guest who made similar gestures.

A mother seeks admission to a privately run nursery for her son who has Hirschprung's disease,
which means that he does not have full bowel control. The nursery says that they cannot admit any
child until the child is toilet trained. The refusal to admit the boy is for a reason related to his

disability. It will be unlawful unless it can be justified under the Act.

A private members' club rejects applicants for membership who do not satisfy its 'image’ in one
respect or another. A woman with a severe facial disfigurement is refused membership of the club.
Even though the club also does not allow entrance to many non-disabled people, for example,
because it does not consider that they are attractive enough, the woman with the severe
disfigurement has been treated less favourably for a reason related to her disability. This is likely
to be unlawful.

5.10 Nevertheless, the Act cannot be used as a pretext for disruptive or antisocial behaviour

unrelated to a person's disability.

A disco ejects a person with an artificial arm because he has drunk too much and has become
abusive and disorderly. The disco would have ejected any other patron in similar circumstances.
The ejection (or refusal to serve) is not for a reason related to the disabled person's disability and

is unlikely to be unlawful.

7 Reasonable adjustments in practice

Introduction
7.1 Chapter 6 outlines the concept of the duty to make reasonable adjustments and provides an
overview of the legal principles which underpin it. This chapter explains and illustrates how the

duty works in practice.
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7.2 As explained in Chapter 6, the duty to make reasonable adjustments comprises a series of duties
falling into three areas:

° changing practices, policies and procedures

° providing auxiliary aids and services

. overcoming a physical feature by:

®  removing the feature

®  altering it
®  providing a reasonable means of avoiding it; or
®  providing the service by a reasonable alternative method.

7.3 A physical feature includes, for example, a feature arising from the design or construction of a

building or the approach or access to premises (and see paragraph 7.43 below).

7.4 This chapter considers each of these duties in turn.

7.5 The three areas of activity (services to the public, public authority functions and private clubs)
are governed by the same underlying principles in relation to discrimination. Therefore, in this
chapter, as explained in paragraph 1.18, the term 'service provider' and terms which flow from this

are used generically to refer to all those who have duties in these areas.

7.6 In addition, in this chapter the term ‘impossible or unreasonably difficult’ encompasses
‘unreasonably adverse' (the equivalent phrasing in relation to certain public authority functions - see
Chapter 6, paragraphs 6.34 to 6.36, and Chapter 11 for further details).

PRACTICES, POLICIES AND PROCEDURES

What is a practice, policy or procedure and what is the duty to change it?
7.7 When a service provider is providing services to its customers, it will have established a
particular way of doing this. Its practices (including policies and procedures) may be set out
formally, or may have become established informally or through custom. The terms practice, policy
or procedure cover:

. what a service provider actually does (its practice)

° what a service provider intends to do (its policy); and

° how a service provider plans to go about it (its procedure).
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7.8 The three terms overlap, and it is not always sensible to treat them as separate concepts.

s 21(1), s 21E(1), s 21E(2), The Disability Discrimination (Private Clubs etc) Regulations 2005

S1 2005/3258 regs 6(1), 7(1), 8(1), 9(1)
7.9 A service provider might have a practice which - perhaps unintentionally - makes it impossible
or unreasonably difficult for disabled people to make use of its services. In such a case, the service
provider must take such steps as it is reasonable for it to have to take, in all the circumstances, to
change the practice so that it no longer has such an effect. This may simply mean instructing staff
to waive a practice or amending a policy to allow exceptions, or abandoning it altogether. Often,
such a change involves little more than an extension of the courtesies which most service providers

already show to their customers.

A private club has a policy of refusing entry during the evening to male members who do not
wear a collar and tie. A disabled member who wishes to attend in the evening is unable to wear a
tie because he has psoriasis (a severe skin complaint) of the face and neck. Unless the club is
prepared to waive its policy, its effect is to exclude the disabled member from the club. This is

likely to be unlawful.

A video rental shop allows only people who can provide a driving licence as proof of their
identity to become members. This automatically excludes some disabled people from joining
because the nature of their disabilities prevents them from obtaining a driving licence (for
example, blind people or some people with epilepsy or mental health problems). The shop would
be required to take reasonable steps to change this practice. It does so by being prepared to accept
alternative forms of identification from its customers. This is likely to be a reasonable step for the

shop to have to take.

A prison has a policy of opening its library and health centre every morning from 10am until
11am. This makes it unreasonably difficult for disabled prisoners who have morning medical
appointments at the health centre to use the library. The prison amends its policy to allow the
library to open for an hour in the evening as well. This is likely to be a reasonable step for the

prison to have to take.
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What are 'reasonable steps' in relation to practices, policies and procedures?
7.10 The Act does not define what are 'reasonable steps' for a service provider to have to take in
order to change its practices. The kinds of factors which may be relevant are described in
paragraphs 6.24 to 6.25 above.

7.11 The purpose of taking the steps is to ensure that the practice no longer has the effect of
making it impossible or unreasonably difficult for disabled people to use a service. Where there is
an adjustment that the service provider could reasonably put in place and which would make the
service accessible, it is not sufficient for the service provider to take some lesser step that would

not result in the service being accessible.

A medium-sized supermarket installs one extra-wide checkout lane designed for customers who
are wheelchair users or are accompanied by infants. However, the checkout lane is also designated
as an express lane available only to shoppers with 10 or fewer items. The effect of this practice is
to exclude wheelchair users from taking advantage of the accessible checkout unless they are
making only a few purchases. It is likely to be a reasonable step for the supermarket to have to

take to amend its practice by designating another checkout lane as the express lane.

AUXILIARY AIDS AND SERVICES

What is the duty to provide auxiliary aids or services?

s 21(4), ss 21E(6)-(7), The Disability Discrimination (Private Clubs etc) Regulations 2005 Sl
2005/3258 regs 6(3), 7(2), 8(2), 9(2) s 21(4)

7.12 A service provider must take reasonable steps to provide auxiliary aids or services if this

would enable (or make it easier for) disabled people to make use of any services.

What is an auxiliary aid or service?
7.13 The Act gives two examples of auxiliary aids or services: the provision of information on
audio tape and the provision of a sign language interpreter.

A building society provides information on an audio tape about its savings accounts. A
customer with a visual impairment can use the audio tape at home or in a branch to decide

whether to open an account. This is an auxiliary aid.
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A Jobcentre Plus office has a member of staff able to communicate with deaf clients who use

British Sign Language. This is an auxiliary service.

7.14 But these are only illustrations of the kinds of auxiliary aids or services which a service
provider might need to consider. An auxiliary aid or service might be the provision of a special
piece of equipment or simply extra staff assistance to disabled people. In some cases a

technological solution might be available.

A large supermarket provides specially designed shopping baskets and trolleys that can be easily
used by disabled shoppers in a wheelchair or with reduced mobility. It also provides electronic
hand-held bar code readers with synthesised voice output which help customers with a visual
impairment to identify goods and prices. These are auxiliary aids that enable disabled shoppers to

make use of the supermarket's services.

Disabled customers with a visual impairment or a learning disability may need assistance in a
large supermarket to locate items on their shopping list. The supermarket instructs one of its
employees to find the items for them. The supermarket is providing an auxiliary service which

makes its goods accessible.

7.15 In any event, service providers should ensure that any auxiliary aids they provide are
carefully chosen and properly maintained. It would also be advisable to have in place contingency

arrangements in case of an unexpected failure of an auxiliary aid.

A person with a hearing impairment is attending a performance at a theatre. When booking the
tickets he is told that the theatre auditorium has an induction loop. However, the theatre does not
check that the loop is working and on the day of the performance the system is not working properly.
Although the theatre has provided an auxiliary aid, its failure to check that the loop is working
properly means that the theatre is unlikely to have taken reasonable steps to enable disabled people

to make use of its services.
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A polling station is located in a building with a small step. To ensure access for disabled voters, the
presiding officer ensures that there is a portable ramp. However, the officer does not check that the
ramp is in a good state of repair and on the day of the election the ramp is unusable. Although an
auxiliary aid has been provided, the failure to check that it is usable means that it is unlikely that

reasonable steps have been taken to enable disabled people to make use of the voting facilities.

7.16 Nothing in the Act requires a service provider to provide an auxiliary aid or service to be
used for personal purposes unconnected to the services being provided or to be taken away by the

disabled person after use.

A solicitors' firm lends an audio tape recorder to a client with multiple disabilities who is unable to
communicate in writing or to attend the firm's office. The client uses this auxiliary aid in order to
record his instructions or witness statement. The client would be expected to return the recorder after
use.

Health workers at a blood donation centre provide a pager to an individual whose impairment
means that she is unable to speak so that she can alert the staff members if she needs to attract their

attention. The blood donor would be expected to return the pager after use.

What are 'reasonable steps' in relation to auxiliary aids or services?
7.17 The duty to provide auxiliary aids or services requires the service provider to take such steps
as it is reasonable for it to have to take, in all the circumstances of the case, to make its services
accessible to disabled people. What might be reasonable for a large service provider (or one with
substantial resources) might not be reasonable for a smaller service provider. The size of the
service provider, the resources available to it, and the cost of the auxiliary service are relevant
factors.

A large national museum has hourly guided tours of a popular major exhibition. It provides a radio
microphone system for hearing-aid users to accompany the tour and on one day a week has a BSL
interpreter available. The museum advertises this service and encourages BSL users to book space
with the interpreter on tours for that day. These are likely to be reasonable steps for the museum to
have to take.

210




b HBEEFDPNSRIEBR D H 5 E/VICRIT bz, BEZEDRFEIKROND L5 KEF
DEEFIIBH OB E LRI, L LEDOEEE TERMUS BUVIRIETH 2 0% fEid
TP BEYHZNIHHAARE TH oo, MBEEFEMRESNTZICOLPPDLT, £
NWMER FIBE T H 2 DMERPIT OIS 12D ThiuX, MEEDREMZZFIHTE S XL
T DDA HARTEN IR b L ITF WV EE,

7.16 ALITH—ERRHEEE K L, RBEES D — B R LIXERROME AR B B T

S, BDOHWVIEEENFIHZRE B ED 80972 XIETFE XTI — B XA Ot &2 Bk
BHHDTIEARV,

bOFELEBHT L, HEOMELRD, CHETESBH@ET S Z & XUIFFITIRD 2
ERTERVMKIANICE R 7T — 7 La—¥—%28 5L T05o, IKEANXZ OB SR FE
ERALCHSOR RS 2SS TN TE S, IKBEANZZOL a—2—& %K
HTHZ ERHFFsD,

AN v & —DEENEEE L, SEENICEEZESEZ IRy v hUL A2 L
2K TN W TEX 5 L9512 LTW5, BRILEIZZORY v b~z L7-
BIRHATHZ RIS NS,

MR TBFER I — R CET5 [8ENERE] 2o\ T

717 BRI R FE I — B R 2R T R EB|HIT, - RREEICH L, 20
P—EAREEZTICFHARELE 2D L), ZNT2H0WL5EICAMEMRHTEL IS
L OERT D, KRR — R HE CUIZL DY Y —REFO)— B R {hE)
2 o> THEMREE L, MR —EAREFT I > TR EITFE A RN LD
HDH, THICHEETLHER L LT, h— A BIEF OB, — R BMIEHE BRI T
XBHUY—A, ZLTHIBI—E 2D ax EREF LN,

& 2 [ENLOWEE TIIAK D & D KB BROT-DHA K& DY 7 —% 1 B X
fToTW5, ZZTEY T —IZSM UM ENE O DICER~ A 7 a RV AT b %
PRt L, I 1 EITEETFFER BRI L WD, BT o — 22 G L, HE
FifTEOY 7T —TREREFFHEOMAETICEIO T D, ZHIXEMRENID & AHT
HBEE VR D,

211




A small, private museum with limited resources provides a daily guided tour of its exhibits. It
investigates the provision of equipment for hearing-aid users such as an induction loop in the main
gallery or a radio microphone system to accompany the tour, but, after careful consideration, it
rejects both options as too expensive and impracticable. Instead, with little effort or cost, the
museum decides to provide good quality audio-taped guides (with an option of plug-in neck loops)
that can be used by people with hearing aids who want to follow the guided tour. This is likely to be

a reasonable step for the museum to have to take.

7.18 The reasonableness of the service provider's response to disabled people's requirements will
inevitably vary with the circumstances. The kinds of factors which may be relevant are described in

paragraphs 6.24 to 6.25 above.

7.19 A service provider will have to consider what steps it can reasonably take to meet the
individual requirements of disabled people. How effectively the service provider is able to do so
will depend largely on how far it has anticipated the requirements of its disabled customers. Many
things that seem impossible at the time they are confronted might have been accommodated

relatively easily if prior thought had been given to the question.

7.20 The Act leaves open what particular auxiliary aids or services might be provided in specific
circumstances. Disabled people may be able to help the service provider to identify difficulties in
accessing the service and what kind of auxiliary aid or service will overcome them. It is good
practice to include disabled customers in the process of considering what reasonable adjustments
should be made. However, the duty remains on the service provider to determine what steps it

needs to take.

Using auxiliary aids or services to improve communication
7.21 In many cases, a service provider will need to consider providing auxiliary aids or services to
improve communication with people with a sensory impairment (such as those affecting hearing or
sight), a speech impairment, or learning disabilities. The type of auxiliary aid or service will vary
according to the importance, length, complexity, or frequency of the communication involved. In
some cases, more than one type of auxiliary aid or service might be appropriate, as different people
have different communication requirements. Account should also be taken of people with multiple

communication disabilities, such as deafblindness or combined speech and hearing disabilities.
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A cinema offers patrons a telephone booking service. Its booking office installs a textphone and
trains its staff to use it. This offers access to deaf patrons and is likely to be a reasonable step for the

cinema to have to take.

The operator of a booking office of a small heritage railway decides to communicate with
passengers who have speech or hearing impairments by exchanging written notes. This is likely to be

a reasonable step for this service provider to have to take.

However, it is unlikely to be a sufficient reasonable adjustment for the operator of a ticket office at
a mainline rail terminus to make for such passengers. Instead, it installs an induction loop system

and a textphone. These are likely to be reasonable steps for a large station to have to take.

A person with both learning and mobility disabilities needs to move to a more accessible property.
The local authority choice-based letting scheme advertises properties in a weekly paper as available
to people with different categories of assessed need. The properties are allocated on a first-come,
first-served basis. The local authority agrees with the disabled person that it will allocate a staff
member to provide the necessary assistance to enable him to have equal access to housing choice.

This is likely to be a reasonable step for the local authority to have to take.

Provision for people with a hearing disability

7.22 For people with hearing disabilities, the range of auxiliary aids or services which it might be
reasonable to provide to ensure that services are accessible might include one or more of the
following:

® written information (such as a leaflet or guide) using clear accessible language

® g facility for taking and exchanging written notes

® an electronic or manual note-taking service

® induction loop or infrared broadcast systems

® aradio microphone system

® subtitles

® videos/DVDs or CD-ROMs with BSL interpretation

® access to a video interpreting service

® information displayed on a computer screen
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® accessible websites

® textphones, telephone amplifiers and telephones with built-in inductive couplers
® teletext displays

® videophones

® audio-visual fire alarms or a vibrating pager linked to the alarm system

® qualified BSL interpreters, lip-speakers or deaf-blind manual communicators

® 3 verbatim speech-to-text transcription service, provided by a qualified speech-to-text reporter.

A deaf defendant (or defender) in court proceedings uses BSL as his main form of communication.
The court arranges for a qualified BSL interpreter to interpret and voiceover his evidence in court.

This is likely to be a reasonable step for the court to have to take.

A probate office offers BSL interpreters for BSL users at probate appointments. This is likely to be

a reasonable step for the probate office to have to take.

A hearing-impaired person who lip-reads as her main form of communication wants a secured loan
from a bank. In the initial stages it might be reasonable for the bank to communicate with her by
providing printed literature or information displayed on a computer screen. However, before a
secured loan agreement is signed, this particular bank usually gives a borrower an oral explanation
of its contents. At that stage it is likely to be reasonable, with the customer’s consent, for the bank to
arrange for a qualified lip-speaker to be present so that any complex aspects of the agreement can be

fully explained and communicated.

A television broadcasting company provides teletext subtitles to some of its programmes. This
allows viewers with a hearing impairment to follow the programmes more easily. This is likely to be

a reasonable step for the broadcasting company to have to take.
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A hospital physiotherapist has a new patient who uses BSL as his main means of communication.
The hospital arranges for a qualified BSL interpreter to be present at the initial assessment, which
requires a good level of communication on both sides. At this initial assessment the physiotherapist
and the disabled patient also discuss what other forms of communication services or aids would be
suitable. They agree that for major assessments a BSL interpreter will be used but that at routine
treatment appointments they will communicate with a notepad and pen. This is because these
appointments do not require the same level or intensity of communication. These are likely to be

reasonable steps for the hospital to have to take.

Several pupils at a primary school have deaf parents whose preferred means of communication is
BSL. The parents communicate with their children's class teachers individually through note-taking
and lip-reading on a day-to-day basis. However, at a special event arranged for parents, the school
arranges for a BSL interpreter to attend so that the required level of detail can be communicated
between the parents and their children's teachers. These are likely to be reasonable steps for the

school to have to take.

7.23 Service providers should bear in mind that hearing impairments take many forms and are of
varying degrees. What might be a reasonable auxiliary aid or service for a person with tinnitus or

reduced hearing might not be a reasonable adjustment for someone who is profoundly deaf.

The operator of a coach station fits an induction loop system at its ticket office. This ensures that
customers who have reduced hearing and use hearing aids are able to communicate effectively with
the booking office staff. However, this does not help profoundly deaf customers. The operator of the
coach company instructs its staff to take time to communicate by using a pen and notepad to
discover what the customer wants and to give information. Staff are also trained to speak looking
directly at the customer to allow those customers who can lip-read to do so. These are likely to be

reasonable steps for the coach station to have to take.

7.24 For a deaf person who uses British Sign Language as his or her main form of communication,
having a qualified BSL interpreter is the most effective method of communication. This is because
for people whose first language is BSL (rather than spoken or written English) exchange of written

notes or lip-reading can be an uncertain means of communication.
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A private club has a number of deaf members who use BSL. A member of staff attends a BSL sign
language course so that he can communicate with the members. However, for special events, shows
and presentations organised for all members, the club arranges for a BSL interpreter to attend. These

are likely to be reasonable steps for the club to have to take.

7.25 British Sign Language interpretation may not be easily available and should be arranged in
advance wherever possible. If an interpreter is not available, the service provider should consider

an alternative method of communication, in consultation with the deaf person.

7.26 Where sign language interpretation is used as an auxiliary service the interpreter should be
capable of communicating accurately and efficiently with both the disabled person and the other
parties involved. Other interpretation services such as lip-speakers and Makaton communicators

should similarly be capable of communicating accurately and effectively.

Provision for people with a visual impairment

7.27 For people with visual impairments, the range of auxiliary aids or services which it may be
reasonable to provide to ensure that services are accessible might include one or more of the
following:

® readers

® documents in large or clear print, Moon or Braille

® information on computer disk or email

® information on audio tape

® telephone services to supplement other information

® spoken announcements or verbal communication

® accessible websites

® assistance with guiding

® audio description services

® |arge-print or tactile maps/plans and three-dimensional models; and

® touch facilities (for example, interactive exhibits in a museum or gallery).
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A private club's dining room changes its menus daily. For that reason it considers that it is not
practicable to provide menus in alternative formats, such as Braille. However, its staff spend a little
time reading aloud the menu for blind diners, and the restaurant ensures that there is a large-print

copy available. These are likely to be reasonable steps for the club to have to take.

A utility company supplying gas and electricity to domestic customers sends out quarterly bills.
On request, the company is willing to provide the bills in alternative formats such as Braille or large
print for customers with visual impairments. This is likely to be a reasonable step for the utility

company to have to take.

Every year a local authority sends out information to its residents about new council tax rates.
Because the information is important, the council provides copies in large print. On request, it is also
prepared to supply the information in alternative media such as Braille or audio tape, or to explain
the new rates to individual residents with visual impairments. These are likely to be reasonable steps

for the council to have to take.

A customer with a visual impairment wishes to buy a compact disc player from a small specialist
hi-fi shop. The shop arranges for a member of staff to assist the customer by reading out product
details, packaging information, or prices. This is likely to be a reasonable step for the shop to have to
take.

7.28 As with other forms of sensory impairments, visual disabilities are of varying kinds and
degrees. Service providers need to consider what is the most appropriate auxiliary aid or service to

provide. More than one auxiliary aid or service may be necessary according to the circumstances.

A small estate agent is reviewing the accessibility of its sales literature for clients who are partially
sighted or blind. Because of the nature of the service it provides and the size of its business, the
estate agent concludes that it is not practicable to make particulars of houses for sale available in
Braille. However, the estate agent decides to change the print size and redesign the appearance of its
written sales particulars. This makes the estate agent's sales information more accessible to its
partially sighted clients, but does not assist those who are blind. It therefore also decides to put the
information on audio tape on request. These are likely to be reasonable steps for the estate agent to

have to take.
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A housing benefit office ensures that claim forms and information literature are available in large
print for partially sighted claimants. It also arranges for the forms and literature to be provided in
Braille or on audio tape on request. These are likely to be reasonable steps for the housing benefit

office to have to take.

A tax office ensures that copies of self-assessment forms are available in large print to enable
visually impaired people who require large print to complete their tax returns. It also provides
assistance for visually impaired people in completing the forms. These are likely to be reasonable

steps for the tax office to have to take.

Provision for people with other disabilities or multiple disabilities

7.29 There are many examples of how auxiliary aids or services can be used to improve
communication with people who have hearing disabilities or visual impairments. Service providers
should also consider how communication barriers can be overcome for people with other
disabilities. For example, a customer with a learning disability may be able to access a service by
the provision of documents in large, clear print and plain language, or by the use of colour coding

and illustrations.

A coach company issues its ticket office staff with cards showing destinations, types of tickets and
prices. It trains the staff so that customers with learning disabilities can point to or ask for the
options on the card that they want. These are likely to be reasonable steps for the coach company to

have to take.

7.30 Service providers should not assume that their services are made accessible to customers with
multiple disabilities simply by providing auxiliary aids or services that are suitable for people with

individual disabilities.

7.31 For example, deaf-blind people (individuals who have a severe combined sight and hearing
impairment) are not necessarily assisted in accessing services by the simple provision of
communication aids designed for use by people with hearing disabilities or visual impairments.
Such aids could assist deaf-blind people if appropriately used (for example, information leaflets
produced in Braille or Moon, or good lighting and acoustics, induction loop systems, etc). However,
what is appropriate will depend on the nature and extent of the individual's dual sensory
impairment and the methods he or she uses to communicate and access information. Adjustments
which may be of assistance to a deaf-blind person might include engaging a deafblind manual

interpreter for
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important meetings or having a member of staff trained in specific ways to help a deaf-blind
person. Where service providers give their staff disability awareness training, they should consider
including ways of helping deaf-blind people, such as guiding them safely and tracing capital
letters and numbers on the palm of the hand.

A branch of a bank with a regular customer who is deaf-blind has a particular staff member trained
in communicating with deaf-blind people. At the customer's request, the bank arranges for
statements and letters to be sent in Braille. These are likely to be reasonable steps for the bank to
have to take.

OVERCOMING BARRIERS CREATED BY PHYSICAL FEATURES

What is the duty to make reasonable adjustments in relation to physical features?

s 21(2), ss 21E(3)-(4), The Disability Discrimination (Private Clubs etc) Regulations 2005 Sl
2005/3258 reg 6(2)

7.32 Where a 'physical feature' makes it impossible or unreasonably difficult for disabled people to

make use of a service, a service provider must take reasonable steps to:
° remove the feature
° alter it so that it no longer has that effect
. provide a reasonable means of avoiding the feature; or

° provide a reasonable alternative method of making the service available to disabled people.

7.33 The meaning of a ‘physical feature' is explained in paragraph 7.43 below and includes, for
example, a feature arising from the design or construction of a building or the approach or access to
premises. Appendix B provides information about how Building Regulations and leases affect
reasonable adjustments to physical features.

What are a service provider's obligations in respect of physical features?
5 21(2), ss 21E(3)-(4), SI 2005/3258 reg 6(2)
7.34 The Act and Regulations do not require a service provider to adopt one way of meeting its
obligations over another. The focus of the Act and Regulations is on results. Where there is a
physical barrier, the service provider's aim should be to make its services accessible to disabled
people and, in particular, to provide access to a service as close as it is reasonably possible to get to
the standard normally offered to the public at large.

226




AT o 2 L iR, HEEREE ISR OWIEL VWA D, Y—EREREENZS >

(PR R BRI A T oG, SURREER 28T 5 ik, PlAIXZh bREE

LRITHFE LY BITEDPNIERLFRR TR LD EOTEEZ T 5 Z & 2Rt
&

BRI E 2 F R ERE 2 RO d 2 8UT30E 1T, BURREEE & 0B EB0E Ol 2 32
TR A S v 72 B LTV D, BENER LGS, SATMIEIME ST A 5 TR
LTCikD L5 FRLT 5, DL OFITHRD & GEINHE & VW2 5,

YIBREREIC & > TE L EREDTLAR

WERSEEICE L TEEATELIT S |BBIZOWT

(% 21 28, 21E & 3TH~4IH, 2005 FREEZEZEN R 7 7%) ZIEHA (SI
2005/3258) 6 5 2 1H)

732 TWERS) OTOEEENF—EXEZRHAT LI N TERNWGEE, HDHWIE
ZOV—EAFHABRLYIZHETH L8556, b—EARBEFT L FRoOFEMREHME LT
AELAHNE & B S aid e B e,

o WHARHAIRET D,

o WHHIRHEAIRE L, TOREKITRLT 5,

o  WFRYEH M A BT 5 12D DA BRI R AR 5, T,

o [EEHOV—E AR EFAREICT 2 AN R2NEFEEZREET 5,

7.33  [WBRFHS) OFEFRIL TRLE 743 TS 523, 2k, flZIZero
RRE TR B D WD TR~ O T PEI IR T 2R E b, BEM
il & SRR EL R A~ O GBI & O X 5 ITEEE KT T IO T
FrBIZHIE S,

YEAFBICET 32— ERBHEFOREBICTONT

(%2142, 21E 4% 31H~ 418, S| 2005/3258 #HH| 6 5k 2 1H)
734 RiEEARBANI Y — B ARHE I L, BEE R T 720D 6007 iE a2 D J7
BICELE L THRAT 2 Lok Tidnien, RIEEARBFANERT 201ERTH 5,
WEIREREN b 56, Y — EARMEF T, 2O - REZEEESFHTE L L,
EV DT ZORMRRENEE . BE —IRARICIRME I N TV DRI S BEAIC RTREZR R D
TDTHZEEHETRETH S,

227




7.35 For example, a service provider may decide to provide a service through the option of an
alternative method. If a disabled person were to bring a claim against the service provider for a
failure to make reasonable adjustments, the court determining the claim will be able to consider the

other options which the service provider could have adopted in making the service accessible.

An estate agent is marketing a new residential property development. It decides to hold detailed
presentations for prospective buyers at the company's premises, at which there will be a talk
illustrated with slides. However, the only meeting room available in the building is inaccessible to
many disabled people. The estate agent obtains a quotation to make its premises more accessible, but

the cost is more than it anticipated, and it delays making the alterations.

When disabled people who are unable to attend a presentation, because the room is inaccessible to
them, make enquiries, they are merely sent copies of comparatively brief promotional literature. This

is unlikely to be a reasonable alternative method of making the service available.

If an issue arose under the Act as to whether the estate agent had failed to comply with its
obligations to disabled people who are unable to make use of its service, consideration would be
given to the reasonableness of making the service available by any of the four different ways set out
in the Act for complying with the duty to make reasonable adjustments in relation to barriers created
by physical features.

In this case, this would involve consideration of whether it would have been reasonable to avoid
the feature, such as by holding the meeting at another venue, whether there was a more effective
alternative method of providing the service that could reasonably have been adopted, or whether the
cost the company would have incurred in altering its premises was such that this would have been a
reasonable step for it to have to take.

Adopting an "inclusive' approach

7.36 It is in the interests of both service providers and disabled people to overcome physical
features that prevent or limit disabled people from using the services that are offered. The Act does
not place the different options for overcoming a physical feature explicitly in a hierarchy. However,
when considering which option to adopt, service providers must balance and compare the
alternatives in light of the policy of the Act, which is, so far as is reasonably practicable, to
approximate the access enjoyed by disabled persons to that enjoyed by the rest of the public.
Adopting this approach is in any event good practice, achieves an inclusive solution and resolves

the problem permanently.
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7.37 It is, in particular, recognised good practice for a service provider to consider first whether a

physical feature that creates a barrier for disabled people can be removed or altered.

7.38 This is because removing or altering the barriers created by a physical feature is an 'inclusive'
approach to adjustments. It makes the services available to everyone in the same way. In contrast,
an alternative method of service offers disabled people a different form of service than is provided

for non-disabled people.

7.39 Removing or altering the barriers created by a physical feature is also preferable to any
alternative arrangements from the standpoint of the dignity of disabled people. In addition, it is
likely to be in the long-term interests of the service provider, since it will avoid the ongoing costs of

providing services by alternative means and may expand the customer base.

7.40 Therefore, it is recommended that :

° a service provider should first consider whether any physical features that create a barrier
for disabled people can be removed or altered

° if that is not reasonable, a service provider should then consider providing a reasonable
means of avoiding the physical feature

. if that is also not reasonable, the service provider should then consider providing a
reasonable alternative method of making the service available to disabled people.

How can service providers identify possible adjustments?

7.41 Service providers are more likely to be able to comply with their duty to make adjustments in
relation to physical features if they arrange for an access audit of their premises to be conducted by
a suitably qualified person and draft an access plan or strategy. Acting on the results of such an

evaluation may reduce the likelihood of legal claims against the service provider.

7.42 In carrying out an audit, it is recommended that service providers seek the views of people
with different disabilities, or those representing them, to assist in identifying barriers and
developing effective solutions. Service providers can also draw on the extensive experience of local

and national disability groups or organisations of disabled people.
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What is a 'physical feature'?

The Disability Discrimination (Private Clubs etc) Regulations 2005 SI 2005/3258 reg 10, The
Disability Discrimination (Service Providers and Public Authorities Carrying Out Functions)
Regulations 2005 SI 2005/2901 reg 9

7.43 Regulations describe the following things as physical features:

® any feature arising from the design or construction of a building on the premises occupied by
the service provider

® any feature on those premises of any approach to, exit from, or access to such a building

® any fixtures, fittings, furnishings, furniture, equipment, or materials in or on such premises

® any fixtures, fittings, furnishings, furniture, equipment, or materials brought onto premises
(other than those occupied by the service provider) by or on behalf of the service provider in
the course of (and for the purpose of) providing services

® any other physical element or quality of land contained in the premises occupied by the
service provider.

7.44 All these features are covered, whether temporary or permanent. A building means an erection

or structure of any kind.

7.45 Physical features include steps, stairways, kerbs, exterior surfaces and paving, parking areas,
building entrances and exits (including emergency escape routes), internal and external doors, gates,
toilet and washing facilities, public facilities (such as telephones, counters or service desks),
lighting and ventilation, lifts and escalators, floor coverings, signs, furniture, and temporary or
movable items (such as equipment and display racks). Physical features also include the sheer scale

of premises (for example, the size of an airport). This is not an exhaustive list.

7.46 Where physical features are within the boundaries of a service provider's premises and are
making it impossible or unreasonably difficult for disabled people to use the service, then the duty
to make reasonable adjustments will apply. This will be the case even if the physical features are

outdoors - for example, the paths and seating in a pub garden.
Removing the physical feature

7.47 Removing the physical feature may be a reasonable step - and the most effective one - for a

service provider to take.
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Display units at the entrance of a small shop restrict the ability of wheelchair users to enter the
shop. The owner decides that, without any significant loss of selling space, the display units can be
removed and repositioned elsewhere in the shop. This is likely to be a reasonable step for the shop to

have to take.

Altering the physical feature
7.48 Altering the physical feature so that it no longer has the effect of making it impossible or
unreasonably difficult for disabled people to use the services may also be a reasonable step for a

service provider to take.

A private members' club has a high bar, making it unreasonably difficult for wheelchair users to be
served at the bar. The club lowers the bar so that wheelchair users can be served more easily. This is

likely to be a reasonable step to have to take.

Providing a reasonable means of avoiding the physical feature
7.49 Providing a reasonable means of avoiding the physical feature may also be a reasonable step

for a service provider to take.

A probation service holds meetings in its offices with offenders who have been given community
rehabilitation orders. The meeting room has two steps into it, which means that those who are
wheelchair users or who have mobility impairments cannot use the room. The probation service
decides to install a permanent ramp at the side of the two steps to enable disabled offenders to attend

meetings. This is likely to be a reasonable step for the probation service to have to take.

7.50 The Act requires that any means of avoiding the physical feature must be a 'reasonable’ one.
Relevant considerations in this respect may include whether the provision of the service in this way
significantly offends the dignity of disabled people and the extent to which it causes disabled

people inconvenience or anxiety.

A local authority's planning office is located in a building whose front entrance is only accessible
by a flight of stairs. At ground level there is a bell and a sign saying 'Please ring for disabled access'.
However, the bell is not answered promptly, even in bad weather, so that a disabled person meeting
officials often has to wait for an unreasonable amount of time before gaining access to the building.

This is unlikely to be a reasonable means of avoiding the feature.
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Providing a reasonable alternative method of making services available

7.51 Providing a reasonable alternative method of making services available to disabled people
may also be a reasonable step for a service provider to take. The Act requires that any alternative
method of making services available must be a ‘reasonable’ one. Relevant considerations in this
respect may include whether the provision of the service in this way significantly offends the

dignity of disabled people and the extent to which it causes disabled people inconvenience.

The changing facilities in a women-only gym are located in a room that is only accessible by
stairs. The service provider suggests to disabled users of the gym with mobility impairments that
they can change in a corner of the gym itself. This is unlikely to be a reasonable alternative method

of making the service available, since it may significantly infringe upon their dignity.
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