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1 New Zealand Bill of Rights Act 1990

4 Other enactments not affected
No court shall, in relation to any enactment (whether passed or made before or after the
commencement of this Bill of Rights),—-
(a) Hold any provision of the enactment to be impliedly repealed or revoked, or to be in any way
invalid or ineffective; or
(b) Decline to apply any provision of the enactment—

by reason only that the provision is inconsistent with any provision of this Bill of Rights.

5 Justified limitations
Subject to section 4 of this Bill of Rights, the rights and freedoms contained in this Bill of Rights
may be subject only to such reasonable limits prescribed by law as can be demonstrably justified in

a free and democratic society.

6 Interpretation consistent with Bill of Rights to be preferred
Wherever an enactment can be given a meaning that is consistent with the rights and freedoms

contained in this Bill of Rights, that meaning shall be preferred to any other meaning.

19 Freedom from discrimination

(1) Everyone has the right to freedom from discrimination on the grounds of discrimination in the

Human Rights Act 1993.

(2) Measures taken in good faith for the purpose of assisting or advancing persons or groups of
persons disadvantaged because of discrimination that is unlawful by virtue of Part 2 of the Human
Rights Act 1993 do not constitute discrimination.

This section was substituted, as from 1 February 1994, by section 145 Human Rights Act 1993
(1993 No 82).
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2 New Zealand Human Rights Act 1993

Part 1A Discrimination by Government, related persons and bodies, or persons or bodies
acting with legal authority

Part 1A (sections 201 to 20L) was inserted, as from 1 January 2002, by section 6 Human Rights
Amendment Act 2001 (2001 No 96).

4 Continuation of Human Rights Commission
(1) There shall continue to be a Human Rights Commission, which shall be the same body as the
Human Rights Commission established under section 4 of the Human Rights Commission Act

1977.

(2) The Commission is a Crown entity for the purposes of section 7 of the Crown Entities Act 2004.

(3) The Crown Entities Act 2004 applies to the Commission except to the extent that this Act

expressly provides otherwise.

(4) Despite anything in any other Act, the powers of the Commission under sections 16 and 17 of
the Crown Entities Act 2004 may be exercised only—
(a) by persons authorised by or under this Act or the Crown Entities Act 2004 to perform
functions of the Commission, for the purposes of performing those functions; or
(b) by the Director of Human Rights Proceedings, his or her alternate, or the staff of the Office of
Human Rights Proceedings (acting in accordance with directions issued by the Director or his or
her alternate), for the purposes of exercising or performing a function, power, or duty of the

Director under this Act.

Compare: 1977 No 49 s 4

Subsections (2) and (3) were substituted, as from 25 January 2005, by section 200 Crown Entities
Act 2004 (2004 No 115).

Subsection (4) was inserted, as from 1 January 2002, by section 4 Human Rights Amendment Act
2001 (2001 No 96).

Subsection (4) was amended, as from 25 January 2005, by section 200 Crown Entities Act 2004
(2004 No 115) by substituting “Despite anything in any other Act, the powers of the Commission
under sections 16 and 17 of the Crown Entities Act 2004 may be exercised only” for “The

capacities, rights, and powers referred to in subsections (2) and (3) may be exercised only”.
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Subsection (4)(a) was amended, as from 25 January 2005, by section 200 Crown Entities Act 2004
(2004 No 115) by inserting “or the Crown Entities Act 2004” after “under this Act”.

5 Functions of Commission

(1) The primary functions of the Commission are—
(a) to advocate and promote respect for, and an understanding and appreciation of, human rights in
New Zealand society; and
(b) to encourage the maintenance and development of harmonious relations between individuals

and among the diverse groups in New Zealand society.

(2) The Commission has, in order to carry out its primary functions under subsection (1), the

following functions:
(a) to be an advocate for human rights and to promote and protect, by education and publicity,
respect for, and observance of, human rights:
(b) to encourage and co-ordinate programmes and activities in the field of human rights:
(c) to make public statements in relation to any matter affecting human rights, including
statements promoting an understanding of, and compliance with, this Act or the New Zealand Bill
of Rights Act 1990 (for example, statements promoting understanding of measures to ensure
equality, of indirect discrimination, or of institutions and procedures under this Act for dealing
with complaints of unlawful discrimination):
(d) to promote by research, education, and discussion a better understanding of the human rights
dimensions of the Treaty of Waitangi and their relationship with domestic and international human
rights law:
(e) to prepare and publish, as the Commission considers appropriate, guidelines and voluntary
codes of practice for the avoidance of acts or practices that may be inconsistent with, or contrary
to, this Act:
(f) to receive and invite representations from members of the public on any matter affecting
human rights:
(g) to consult and co-operate with other persons and bodies concerned with the protection of
human rights:
(h) to inquire generally into any matter, including any enactment or law, or any practice, or any
procedure, whether governmental or non-governmental, if it appears to the Commission that the
matter involves, or may involve, the infringement of human rights:
(1) to appear in or bring proceedings, in accordance with section 6 or section 92B or section 92E or

section 92H or section 97:
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(j) to apply to a court or tribunal, under rules of court or regulations specifying the tribunal's
procedure, to be appointed as intervener or as counsel assisting the court or tribunal, or to take
part in proceedings before the court or tribunal in another way permitted by those rules or
regulations, if, in the Commission's opinion, taking part in the proceedings in that way will
facilitate the performance of its functions stated in paragraph (a) of this subsection:
(k) to report to the Prime Minister on—
(1) any matter affecting human rights, including the desirability of legislative, administrative, or
other action to give better protection to human rights and to ensure better compliance with
standards laid down in international instruments on human rights:
(i1) the desirability of New Zealand becoming bound by any international instrument on human
rights:
(ii1) the implications of any proposed legislation (including subordinate legislation) or proposed
policy of the Government that the Commission considers may affect human rights:
(1) to make public statements in relation to any group of persons in, or who may be coming to,
New Zealand who are or may be subject to hostility, or who have been or may be brought into
contempt, on the basis that that group consists of persons against whom discrimination is unlawful
under this Act:
(m) to develop a national plan of action, in consultation with interested parties, for the promotion
and protection of human rights in New Zealand:
(n) [Repealed]
(o) to exercise or perform any other functions, powers, and duties conferred or imposed on it by or

under this Act or any other enactment.

(3) The Commission may, in the public interest or in the interests of a person, department, or
organisation, publish reports relating generally to the exercise of its functions under this Act or to a
particular inquiry by it under this Act, whether or not the matters to be dealt with in a report of that

kind have been the subject of a report to the Minister or the Prime Minister.

Compare: 1977 No 49 ss 5(1), (3), (5), 6(1), (2), 284, 78(1); 1977 No 49 ss 78(1), 86

Sections 5 to 13 were substituted, as from 1 January 2002, by section 5 Human Rights
Amendment Act 2001 (2001 No 96).

The heading to section 5 was amended, as from 25 January 2005, by section 200 Crown Entities
Act 2004 (2004 No 115) by omitting “and powers” .

Subsection (2)(n) was repealed, as from 25 January 2005, by section 200 Crown Entities

390



() BFHFIEIC L YRIENTRICSIMNT 5 2 ERREDOE (a) HITED D H OO
REDBITARMET 5 L ZE RN L= HEI12iE, BpFro BRI L <IXF T ok
TR EDTBEICIESE, FARSMAL LT, & L FEHIE L < X5E %
XETLRELE LTHRASND Z EAFHITE L IEFEHFMICHFE T 2 &0 T
WEEHIE U < ITHEIC L VRS SN 5 2 0o 5 ik TEHFTFE L < I3 HFTCRB T
DIEMTRECSMT 5 2 L,
k) UToOFRHICOETHMICHRET D2 &,
(i) ANEO—EORE., KOAEICET HEECHEICED bNTZEED L BN
NEST DRI NS ToNLIE ATBIIZZ DM DT 270 £ NI B2 5 2 5 FIH,
(i) AMECETIEBELEICHRIND ZER=a—U—F U Rt TEEL
AV
(iii) ZEANNEICHEEZ 525 LARTBIROER GERNLEEZET) T
HEOEMX,
() YFTN—T 0, REICESS ERNEETHDL ESNDHATHBEILTWS Z
WHSE, 22—V —F FERND, XF=a—V—F U RIZKDZ LT b, it
BEZITTWD, HLIIRTH2Z L1 d, XIEEEZZT 0D, A LT
LR BND T N—TIZBET HFEHEITH 2 &,
(m) ==2—Y—F 2 NZBIT 5 NEZHEE R OMR#ET 72010, FIFRERE & o
b EERATEFEEZRET D L,
(n) [BEIL]
(0) ARIEXILZDOMOBFIEEIC L 05U EN D Z OMORE, HERM OEK %
TR SUIBITT 5 2 L,

(3) HRAFIHO WA TRHE SN L FENKE T EAH~DOEE DR TH 508G H
b b, FERIT, AEORESUIA, FIHE L MO0, KEICESCHD
DEEREDATEE XUIAIEIC IS K ZRERIC X 2 RFE OFMIC —RAGICBER T 2 Wl 2 5%
THZLENTE D,

befgs 0 1977 49 5555 (1) T, (3) I, (5) H, 65 (1) I, (2) I, % 28A
e, BT84 (1) T, 1977549 55 785 (1) IH, 586 5%

BHAMBE 135FTIE, 2002451 H 1 HA S, 2001 4F AHECKIEYE (2001 4E55 96 &) 26
S5RICZEVELEZ BN,

BS5EORHLIE, 200541 H 25 B2 b, 2004 27 T 72 « =T 4T 435 (2004 £
1155) %200 KICE 0, [ROMER) AHIBRE 7z,

% (2) H (n) 1&, 200541 H 25 H b, 2004 4FE7 F 0 « =7 47 116 (2004 4

391



Act 2004 (2004 No 115).

8 Membership of Commission
(1) The Commission consists of the following Human Rights Commissioners:
(a) a Commissioner appointed as the Chief Commissioner, whose office is a full-time one:
(b) a Commissioner appointed as the Race Relations Commissioner, whose office is also a
full-time one:
(c) a Commissioner appointed as the Equal Employment Opportunities Commissioner, whose
office is also a full-time one:

(d) No more than 5 other Commissioners, whose offices are each part-time ones.

(2) The Commissioners are the board for the purposes of the Crown Entities Act 2004.

(3) The Chief Commissioner holds office as chairperson of the board for the purposes of the

Crown Entities Act 2004 for the same term as he or she is Chief Commissioner.

(4) Clauses 1 to 5 of Schedule 5 of the Crown Entities Act 2004 do not apply to the Commission.

Compare: 1977 No 49 s 7(1)(a), (c), (ca), (d), (2); 1983 No 56 s 4(1), (2); 1991 No 132 s 3(1);
1993 No 3552

Sections 5 to 13 were substituted, as from 1 January 2002, by section 5 Human Rights
Amendment Act 2001 (2001 No 96). See section 2(2) of that Act as to section 8(1)(c) coming into
force on 1 July 2002.

Subsections (2) and (3) were substituted, as from 25 January 2005, by section 200 Crown
Entities Act 2004 (2004 No 115).

Subsection (4) was inserted, as from 25 January 2005, by section 200 Crown Entities Act 2004
(2004 No 115).

201  Purpose of this Part
The purpose of this Part is to provide that, in general, an act or omission that is inconsistent
with the right to freedom from discrimination affirmed by section 19 of the New Zealand Bill of
Rights Act 1990 is in breach of this Part if the act or omission is that of a person or body referred
to in section 3 of the New Zealand Bill of Rights Act 1990.

392



15 E) H2005%kI2 k. FEilLshr,

B8R ZEEBEDAUANA—V YT

(1) ZE=IT, BLTOANEZE THKS LD,

() ZEARLLTHRA SN DOFHOEA,

(b) NEBRZR L L THRA SN D HEOEH,
() BEMMSHEZE L L THHRA SN WHDER,
(d) FFEOTOMS ANLLTDOEA,

(2) ZBEIZ. 20087 T 7 « 20T 4 T AIEICBITAEREESTH D,

(3) ZEEIZ. BHOMEHLFE CHM., 2004 £27 T 7 « =0T 4 T 4IEICBITAHE
BEDOZEREBD 5,

il
4P
&

(4) 2004 £ T 0 « T 4T 41EORIFE S OF 1 FLENHH 5 KEIL, &
EST ) Ry AN

\
/

bR 1977 49 55 75 (1) 3 (a), (o). (ca), (d)., (2) HH, 1983456 55545 (1)
H, (2) M, 1991 FFE 132 54834 (1) T, 1993 455 35 B4 2 &

BHAMBE 135FTIX, 2002451 H 1 HM B, 2001 4R AMHECKEYE (2001 4E5 96 &) 55
S5RICEVELEZONZ, 200247 H 1 HIZHHEATCDESS (1) H (o) B L T,
VHIBEHEDOF 25 (2) HESH,

(2) TR (3) HHiE, 200541 A 25 Hb, 2004 4F7 T« =T 47 115 (2004
EHSE) §2005:1080 . ELEZ LN,

(4) HIE, 20051 H 25 H22 B, 2004 4227 T 0 « =7 47 11E (2004 455 115 5)
5200 Ri2 LY, BInEiLz,

85 201 5k REDER

AREFET, A, 1990 =2 —V—F > FHEFFEMRIEOSE 19 RICLVBERIND,
ZER D O B BT 2 HERNC AL T DA SUIARER T, £ 1990 FF=a—Y—F
¥ RHERIE IR O 3 SRITE D 2 N SUTRROEL U AEA Th 23551215, REID
ENTLRETDDHLZEEANET D,

393



Part 1A (sections 201 to 20L) was inserted, as from 1 January 2002, by section 6 Human Rights
Amendment Act 2001 (2001 No 96).

20J Acts or omissions in relation to which this Part applies
(1) This Part applies only in relation to an act or omission of a person or body referred to in section
3 of the New Zealand Bill of Rights Act 1990, namely—
(a) the legislative, executive, or judicial branch of the Government of New Zealand; or
(b) a person or body in the performance of any public function, power, or duty conferred or

imposed on that person or body by or pursuant to law.

(2) Despite subsection (1), this Part does not apply in relation to an act or omission that is unlawful

under any of sections 22, 23, 61 to 63, and 66.

(3) If this Part applies in relation to an act or omission, Part 2 does not apply to that act or omission.

(4) Nothing in this Part affects the New Zealand Bill of Rights Act 1990.
Part 1A (sections 201 to 20L) was inserted, as from 1 January 2002, by section 6 Human Rights
Amendment Act 2001 (2001 No 96).

20K Purposes for which section 20L applies
Section 20L applies only for the purposes of—
(a) any inquiry undertaken by the Commission under section 5(2)(h):
(b) the assessment, consideration, mediation, or determination of a complaint under Part 3:
(c) any determination made by the Director under Part 3 concerning the provision of
representation in proceedings before the Human Rights Review Tribunal:
(d) any determination made in proceedings before the Human Rights Review Tribunal or in any
proceedings in any court on an appeal from a decision of that Tribunal:
(e) any determination made by any court or tribunal in proceedings brought under this Act by the
Commission:
(f) any other process or proceedings commenced or conducted under Part 3:

(g) any related matter.

Part 1A (sections 201 to 20L) was inserted, as from 1 January 2002, by section 6 Human Rights
Amendment Act 2001 (2001 No 96).
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20L  Acts or omissions in breach of this Part
(1) An act or omission in relation to which this Part applies (including an enactment) is in breach of

this Part if it is inconsistent with section 19 of the New Zealand Bill of Rights Act 1990.

(2) For the purposes of subsection (1), an act or omission is inconsistent with section 19 of the New
Zealand Bill of Rights Act 1990 if the act or omission—
(a) limits the right to freedom from discrimination affirmed by that section; and
(b) is not, under section 5 of the New Zealand Bill of Rights Act 1990, a justified limitation on
that right.

(3) To avoid doubt, subsections (1) and (2) apply in relation to an act or omission even if it is

authorised or required by an enactment.

Part 1A (sections 201 to 20L) was inserted, as from 1 January 2002, by section 6 Human Rights
Amendment Act 2001 (2001 No 96).

Part 2 Unlawful discrimination
21A Application of this Part limited if section 3 of New Zealand Bill of Rights Act 1990
applies
(1) The only provisions of this Part that apply to an act or omission of a person or body described in
subsection (2) are—
(a) sections 21 to 35 (which relate to discrimination in employment matters), 61 to 64 (which
relate to racial disharmony, and social and racial harassment) and 66 (which relates to
victimisation); and
(b) sections 65 and 67 to 74, but only to the extent that those sections relate to conduct that is

unlawful under any of the provisions referred to in paragraph (a).

(2) The persons and bodies referred to in subsection (1) are the ones referred to in section 3 of the
New Zealand Bill of Rights Act 1990, namely—

(a) the legislative, executive, and judicial branches of the Government of New Zealand; and

(b) every person or body in the performance of any public function, power, or duty conferred or

imposed on that person or body by or pursuant to law.

Sections 21A and 21B were inserted, as from 1 January 2002, by section 7 Human Rights
Amendment Act 2001 (2001 No 96).
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21B Relationship between this Part and other law
(1) To avoid doubt, an act or omission of any person or body is not unlawful under this Part if that

act or omission is authorised or required by an enactment or otherwise by law.

(2) Nothing in this Part affects the New Zealand Bill of Rights Act 1990.
Sections 21A and 21B were inserted, as from 1 January 2002, by section 7 Human Rights
Amendment Act 2001 (2001 No 96).

21 Prohibited grounds of discrimination
(1) For the purposes of this Act, the prohibited grounds of discrimination are—

(a) Sex, which includes pregnancy and childbirth:

(b) marital status, which means being—
(i) single; or
(i1) married, in a civil union, or in a de facto relationship; or
(iii) the surviving spouse of a marriage or the surviving partner of a civil union or de facto
relationship; or
(iv) separated from a spouse or civil union partner; or
(v) a party to a marriage or civil union that is now dissolved, or to a de facto relationship that is
now ended:

(c) Religious belief:

(d) Ethical belief, which means the lack of a religious belief, whether in respect of a particular

religion or religions or all religions:

(e) Colour:

() Race:

(g) Ethnic or national origins, which includes nationality or citizenship:

(h) Disability, which means—
(1) Physical disability or impairment:
(i1) Physical illness:
(ii1) Psychiatric illness:
(iv) Intellectual or psychological disability or impairment:
(v) Any other loss or abnormality of psychological, physiological, or anatomical structure or
function:
(vi) Reliance on a guide dog, wheelchair, or other remedial means:

(vii) The presence in the body of organisms capable of causing illness:
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(i) Age, which means,—

(1) For the purposes of sections 22 to 41 and section 70 of this Act and in relation to any
different treatment based on age that occurs in the period beginning with the 1st day of
February 1994 and ending with the close of the 31st day of January 1999, any age commencing
with the age of 16 years and ending with the date on which persons of the age of the person
whose age is in issue qualify for national superannuation under section 7 of the New Zealand
Superannuation and Retirement Income Act 2001 (irrespective of whether or not the particular
person qualifies for national superannuation at that age or any other age):

(i1) For the purposes of sections 22 to 41 and section 70 of this Act and in relation to any
different treatment based on age that occurs on or after the 1st day of February 1999, any age
commencing with the age of 16 years:

(iii) For the purposes of any other provision of Part 2 of this Act, any age commencing with the
age of 16 years:

(j) Political opinion, which includes the lack of a particular political opinion or any political

opinion:

(k) Employment status, which means—

(i) Being unemployed; or
(i1) Being a recipient of a benefit under the Social Security Act 1964 or an entitlement under the
Injury Prevention, Rehabilitation, and Compensation Act 2001:

(1) Family status, which means—

(1) Having the responsibility for part-time care or full-time care of children or other dependants;
or

(i1) Having no responsibility for the care of children or other dependants; or

(ii1) Being married to, or being in a civil union or de facto relationship with, a particular person;
or

(iv) Being a relative of a particular person:

(m) Sexual orientation, which means a heterosexual, homosexual, lesbian, or bisexual orientation.
(2) Each of the grounds specified in subsection (1) of this section is a prohibited ground of
discrimination, for the purposes of this Act, if-

(a) It pertains to a person or to a relative or associate of a person; and

(b) It either—

(1) Currently exists or has in the past existed; or
(i1) Is suspected or assumed or believed to exist or to have existed by the person alleged to have
discriminated.
Subsection (1)(b) was substituted, as from 26 April 2005, by section 7 Relationships (Statutory
References) Act 2005 (2005 No 3).
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Subsection (1)(1) was amended, as from 21 April 2005, by section 9(1) New Zealand
Superannuation and Retirement Income Amendment Act 2005 (2005 No 42) by substituting “New
Zealand Superannuation and Retirement Income Act 2001 for “New Zealand Superannuation Act
2001”.

Subsection (1)(i)(i) was amended, as from 12 October 2001, by section 77 New Zealand
Superannuation Act 2001 (2001 No 84) by substituting, the words “under section 7 of the New

3

Zealand Superannuation Act 2001~ for “under section 3 of the Social Welfare (Transitional
Provisions) Act 1990”.

Subsection (1)(k)(ii) was substituted, as from 1 July 1999, by section 415(1) Accident Insurance
Act 1998 (1998 No 114).

Subsection (1)(k)(ii)) was amended, as from 1 April 2002, by section 337(1) Injury Prevention,
Rehabilitation, and Compensation Act 2001 (2001 No 49) by substituting “the Injury Prevention,
Rehabilitation, and Compensation Act 2001 for “the Accident Insurance Act 1998”. See Part 10 of
that Act for provisions relating to transition from competitive provision of workplace accident
insurance. See Part 11 of that Act for transitional provisions relating to entitlements provided by
Corporation.

Subsection (1)(1)(iii) was amended, as from 26 April 2005, by section 7 Relationships (Statutory
References) Act 2005 (2005 No 3) by substituting “civil union or de facto relationship” for

“relationship in the nature of a marriage”.

22 Employment
(1) Where an applicant for employment or an employee is qualified for work of any description, it
shall be unlawful for an employer, or any person acting or purporting to act on behalf of an
employer,—
(a) To refuse or omit to employ the applicant on work of that description which is available; or
(b) To offer or afford the applicant or the employee less favourable terms of employment,
conditions of work, superannuation or other fringe benefits, and opportunities for training,
promotion, and transfer than are made available to applicants or employees of the same or
substantially similar capabilities employed in the same or substantially similar circumstances on
work of that description; or
(c) To terminate the employment of the employee, or subject the employee to any detriment, in
circumstances in which the employment of other employees employed on work of that description
would not be terminated, or in which other employees employed on work of that description
would not be subjected to such detriment; or
(d) To retire the employee, or to require or cause the employee to retire or resign,—

by reason of any of the prohibited grounds of discrimination.
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(2) It shall be unlawful for any person concerned with procuring employment for other persons or
procuring employees for any employer to treat any person seeking employment differently from
other persons in the same or substantially similar circumstances by reason of any of the prohibited

grounds of discrimination.

Compare: 1977 No 49 s 15(1), (2); 1992 No 16 s 3

23 Particulars of applicants for employment
It shall be unlawful for any person to use or circulate any form of application for employment or
to make any inquiry of or about any applicant for employment which indicates, or could reasonably

be understood as indicating, an intention to commit a breach of section 22 of this Act.

Compare: 1977 No 49 s 18; 1992 No 16 s 7

29 Further exceptions in relation to disability

(1) Nothing in section 22 of this Act shall prevent different treatment based on disability where—
(a) The position is such that the person could perform the duties of the position satisfactorily only
with the aid of special services or facilities and it is not reasonable to expect the employer to
provide those services or facilities; or
(b) The environment in which the duties of the position are to be performed or the nature of those
duties, or of some of them, is such that the person could perform those duties only with a risk of
harm to that person or to others, including the risk of infecting others with an illness, and it is not

reasonable to take that risk.

(2) Nothing in subsection (1)(b) of this section shall apply if the employer could, without

unreasonable disruption, take reasonable measures to reduce the risk to a normal level.

(3) Nothing in section 22 of this Act shall apply to terms of employment or conditions of work that
are set or varied after taking into account—
(a) Any special limitations that the disability of a person imposes on his or her capacity to carry
out the work; and
(b) Any special services or facilities that are provided to enable or facilitate the carrying out of the

work.
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36 Partnerships

(1) It shall be unlawful for a firm, or for persons jointly promoting the formation of a firm,—
(a) To refuse or to omit to offer a person admission to the firm as a partner; or
(b) To offer or afford a person less favourable terms and conditions as a partner than are made
available to other members or prospective members of the firm,—

by reason of any of the prohibited grounds of discrimination.

(2) It shall be unlawful for a firm—
(a) To deny any partner increased status in the firm or an increased share in the capital or profits of
the firm; or
(b) To expel any partner from the firm or to subject any partner to any other detriment,—
by reason of any of the prohibited grounds of discrimination.
(2A) It is unlawful for a firm, or for persons jointly promoting the formation of a firm, to fail to
provide special services or facilities that could reasonably be provided by the firm, or those persons,
in the circumstances and that, if provided, would enable a person with a disability—
(a) to be accepted as a partner and remain in partnership; or
(b) to be offered the same terms and conditions as a partner (including terms and conditions as to
status in the firm or entitlements to shares in capital or profits) that are made available to other

members or prospective members of the firm.

(3) Nothing in this section prevents the fixing of reasonable terms and conditions in relation to a
partner or prospective partner, who by reason of disability or age—
(a) has a restricted capacity to participate or continue to participate in the partnership, that cannot
be restored to normal by the provision of any special services or facilities required to be provided
under subsection (2A); or
(b) requires special conditions if he or she is to participate or continue to participate in the
partnership, even if any special services or facilities required to be provided under subsection (2A)

are provided.

(4) Nothing in this section applies in respect of a person with a disability, if the disability of the

person is such that—
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(a) there would be a risk of harm to that person or others, including the risk of infecting others
with an illness if that person were to accept or remain in partnership or be given the same terms
and conditions as a partner (including terms and conditions as to status in the firm or entitlement
to shares in capital or profits) that were made available to other members or prospective members
of the firm; and

(b) it is not reasonable to take that risk.

(5) Subsection (4) does not apply if the firm, or persons jointly promoting the formation of a firm,
could, without unreasonable disruption, take reasonable measures to reduce the risk to a normal

level.

Compare: 1977 No 49 s 19; 1992 No 16 s 8

Section 36(2A): inserted, on 10 September 2008, by section 4(1) of the Human Rights
Amendment Act 2008 (2008 No 65).

Section 36(3): substituted, on 10 September 2008, by section 4(2) of the Human Rights
Amendment Act 2008 (2008 No 65).

Section 36(4): added, on 10 September 2008, by section 4(2) of the Human Rights Amendment
Act 2008 (2008 No 65).

Section 36(5): added, on 10 September 2008, by section 4(2) of the Human Rights Amendment
Act 2008 (2008 No 65).

42  Access by the public to places, vehicles, and facilities

(1) It shall be unlawful for any person—
(a) To refuse to allow any other person access to or use of any place or vehicle which members of
the public are entitled or allowed to enter or use; or
(b) To refuse any other person the use of any facilities in that place or vehicle which are available
to members of the public; or
(¢) To require any other person to leave or cease to use that place or vehicle or those facilities,—

by reason of any of the prohibited grounds of discrimination.

(2) In this section the term vehicle includes a vessel, an aircraft, or a hovercraft.

Compare: 1977 No 49 s 23(1), (3)
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43 Exceptions in relation to access by the public to places, vehicles, and facilities
(1) Section 42 of this Act shall not prevent the maintenance of separate facilities for each sex on the

ground of public decency or public safety.

(2) Nothing in section 42 of this Act requires any person to provide for any person, by reason of the
disability of that person, special services or special facilities to enable any such person to gain
access to or use any place or vehicle when it would not be reasonable to require the provision of

such special services or facilities.

(3) Nothing in subsection (2) limits section 118 of the Building Act 2004.

(4) Subject to subsection (5) of this section, nothing in section 42 of this Act shall apply where the
disability of a person is such that there would be a risk of harm to that person or to others, including
the risk of infecting others with an illness, if that person were to have access to or use of any place

or vehicle and it is not reasonable to take that risk.

(5) Subsection (4) of this section shall not apply if the person in charge of the place, vehicle, or
facility could, without unreasonable disruption, take reasonable measures to reduce the risk to a

normal level.

Compare: 1977 No 49 s 23(2)

Subsection (3) was substituted, as from 1 January 2002, by section 8 Human Rights Amendment
Act 2001 (2001 No 96).

Subsection (3) was amended, as from 31 March 2005, by section 414 Building Act 2004 (2004 No
72) by substituting “section 118 of the Building Act 2004” for “section 47A of the Building Act
19917 . See subpart 4 of Part 5 of that Act (sections 416 to 451) as to the transitional provisions.

44 Provision of goods and services
(1) It shall be unlawful for any person who supplies goods, facilities, or services to the public or to
any section of the public—
(a) To refuse or fail on demand to provide any other person with those goods, facilities, or
services; or
(b) To treat any other person less favourably in connection with the provision of those goods,
facilities, or services than would otherwise be the case,—

by reason of any of the prohibited grounds of discrimination.
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(2) For the purposes of subsection (1) of this section, but without limiting the meaning of the
terms goods, facilities, and services in that subsection, the term facilities includes facilities by way

of banking or insurance or for grants, loans, credit, or finance.

(3) Where any club, or any branch or affiliate of any club, that grants privileges to members of
any other club, branch, or affiliate refuses or fails on demand to provide those privileges to any of
those members, or treats any of those members less favourably in connection with the provision of
those privileges than would otherwise be the case, by reason of any of the prohibited grounds of
discrimination, that club, branch, or affiliate shall be deemed to have committed a breach of this

section.

(4) Subject to subsection (3) of this section, nothing in this section shall apply to access to

membership of a club or to the provision of services or facilities to members of a club.

Compare: 1977 No 49 s 24(1)-(3)

52 Exception in relation to disability
It shall not be a breach of section 44 of this Act for a person who supplies facilities or services—
(a) To refuse to provide those facilities or services to any person if—
(1) That person's disability requires those facilities or services to be provided in a special manner;
and
(i1) The person who supplies the facilities or services cannot reasonably be expected to provide
them in that special manner; or
(b) To provide those facilities or services to any person on terms that are more onerous than those
on which they are made available to other persons, if—
(1) That person's disability requires those facilities or services to be provided in a special manner;
and
(i1) The person who supplies the facilities or services cannot reasonably be expected to provide

them without requiring more onerous terms.
Compare: Equal Opportunity Act 1984, s 29(2) (Victoria)
53 Land, housing, and other accommodation

(1) It shall be unlawful for any person, on his or her own behalf or on behalf or purported behalf

of any principal,—
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(a) To refuse or fail to dispose of any estate or interest in land or any residential or business
accommodation to any other person; or

(b) To dispose of such an estate or interest or such accommodation to any person on less
favourable terms and conditions than are or would be offered to other persons; or

(c) To treat any person who is seeking to acquire or has acquired such an estate or interest or such
accommodation differently from other persons in the same circumstances; or

(d) To deny any person, directly or indirectly, the right to occupy any land or any residential or
business accommodation; or

(e) To terminate any estate or interest in land or the right of any person to occupy any land or any
residential or business accommodation,—

by reason of any of the prohibited grounds of discrimination.

(2) It shall be unlawful for any person, on his or her own behalf or on behalf or purported behalf of
any principal, to impose or seek to impose on any other person any term or condition which limits,
by reference to any of the prohibited grounds of discrimination, the persons or class of persons who
may be the licensees or invitees of the occupier of any land or any residential or business

accommodation.

Compare: 1977 No 49 s 25(1), (2)

60 Further exceptions in relation to disability

(1) Nothing in section 57 applies to a person whose disability is such that that person requires
special services or facilities that in the circumstances cannot reasonably be made available (being
services or facilities that are required to enable the person to participate in the educational
programme of an establishment referred to in that section or to enable the person to derive

substantial benefits from that programme).

(2) Subject to subsection (3) of this section, nothing in section 57 of this Act shall apply where the
person's disability is such that there would be a risk of harm to that person or to others, including
the risk of infecting others with an illness, if that person were to be admitted to an educational

establishment and it is not reasonable to take that risk.
(3) Nothing in subsection (2) of this section shall apply if the person in charge of the educational

establishment could, without unreasonable disruption, take reasonable measures to reduce the risk

to a normal level.
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Compare: Equal Opportunity Act 1984, s 28(5) (Victoria)

Section 60(1): amended, on 10 September 2008, by section 9(a) of the Human Rights
Amendment Act 2008 (2008 No 65).

Section 60(1): amended, on 10 September 2008, by section 9(b) of the Human Rights
Amendment Act 2008 (2008 No 65).

65 Indirect discrimination

Where any conduct, practice, requirement, or condition that is not apparently in contravention of
any provision of this Part of this Act has the effect of treating a person or group of persons
differently on one of the prohibited grounds of discrimination in a situation where such treatment
would be unlawful under any provision of this Part of this Act other than this section, that conduct,
practice, condition, or requirement shall be unlawful under that provision unless the person whose
conduct or practice is in issue, or who imposes the condition or requirement, establishes good

reason for it.

Compare: 1977 No 49 s 27; 1992 No 16 s 12

68 Liability of employer and principals

(1) Subject to subsection (3) of this section, anything done or omitted by a person as the employee
of another person shall, for the purposes of this Part of this Act, be treated as done or omitted by
that other person as well as by the first-mentioned person, whether or not it was done with that

other person's knowledge or approval.

(2) Anything done or omitted by a person as the agent of another person shall, for the purposes of
this Part of this Act, be treated as done or omitted by that other person as well as by the
first-mentioned person, unless it is done or omitted without that other person's express or implied

authority, precedent or subsequent.

(3) In proceedings under this Act against any person in respect of an act alleged to have been done
by an employee of that person, it shall be a defence for that person to prove that he or she took such
steps as were reasonably practicable to prevent the employee from doing that act, or from doing as

an employee of that person acts of that description.

Compare: 1977 No 49 s 33
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Part 3 Resolution of disputes about compliance with Part 1A and Part 2
Part 3 (sections 75 to 92W) was substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

75 Object of this Part
The object of this Part is to establish procedures that—
(a) facilitate the provision of information to members of the public who have questions about
discrimination; and
(b) recognise that disputes about compliance with Part 1A or Part 2 are more likely to be
successfully resolved if those disputes can be resolved promptly by the parties themselves; and
(c) recognise that, if disputes about compliance with Part 1A or Part 2 are to be resolved promptly,
expert problem-solving support, information, and assistance needs to be available to the parties to
those disputes; and
(d) recognise that the procedures for dispute resolution under this Part need to be flexible; and
(e) recognise that judicial intervention at the lowest level needs to be that of a specialist
decision-making body that is not inhibited by strict procedural requirements; and

(f) recognise that difficult issues of law may need to be determined by higher courts.

Paragraph (g) was amended, as from 15 December 1994, by section 3 Human Rights Amendment
Act (No 2) 1994 (1994 No 151) by substituting “Complaints Division's” for “Commission's” .

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

76 Functions of Commission under this Part

(1) The primary functions of the Commission under this Part are—
(a) to provide information to members of the public who have questions about discrimination; and
(b) to facilitate the resolution of disputes about compliance with Part 1A or Part 2, by the parties

concerned, in the most efficient, informal, and cost-effective manner possible.

(2) The Commission has, in order to carry out its function under subsection (1)(b), the following
functions:
(a) to receive and assess a complaint alleging that there has been a breach of Part 1A or Part 2, or
both:
(b) to gather information in relation to a complaint of that kind (including one referred back to it
by the Director under section 90(1)(b), or the Tribunal under section 92D) for the purposes of
paragraphs (c) and (d):
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(c) to offer services designed to facilitate resolution of the complaint, including information,
expert problem-solving support, mediation, and other assistance:

(d) to take action or further action under this Part in relation to the complaint, if the complainant
or aggrieved person wishes to proceed with it, unless section 80(2) or (3) applies:

(e) to provide information gathered in relation to a complaint to the parties concerned.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

77 Dispute resolution services
(1) The Commission must provide dispute resolution services for the purposes of carrying out its

functions under section 76.

(2) Services provided under this section may include—

(a) the provision of general information about discrimination and legal obligations in relation to

discrimination:

(b) the provision of information about what services are available for persons who have disputes

about compliance with Part 1A or Part 2:

(c) the provision of a venue for, and a mediator at, any dispute resolution meeting that—
(1) is designed to enable each party to discuss and seek to resolve any complaint, without
prejudice to his or her position; and
(i1) is convened at the request, or with the agreement of, the parties or, if section 84(4) applies,
by the Commission:

(d) other services (of a type that can address a variety of circumstances) that assist persons to

resolve, promptly and effectively, their disputes about compliance with Part 1A or Part 2.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

78 Method of providing services

Services provided under section 77 may be provided in any manner, including—
(a) by a telephone, facsimile, internet, or email service (whether as a means of explaining where
information can be found or as a means of actually providing the information or of otherwise
seeking to resolve the problem); or

(b) by publishing pamphlets, brochures, booklets, or codes; or
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(c) by specialists who—
(1) respond to requests or themselves identify how, where, and when their services can best
support the object of this Part; or
(i1) provide their services in the manner, and at the time and place that is, most likely to resolve
the problem or dispute in question; or

(iii) provide their services in all of the ways described in this paragraph.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

79 How complaints received to be treated
(1) This section applies if the Commission receives, under section 76(2)(a), a complaint alleging

that there has been a breach of Part 1A or Part 2 or both Parts.

(2) If the complaint or part of it concerns an enactment, or an act or omission that is authorised or
required by an enactment, the complaint or relevant part of it must be treated only as a complaint

that the enactment is in breach of Part 1A.

(3) Despite every other provision of this section, if the complaint or part of it concerns a judgment
or other order of a court, or an act or omission of a court affecting the conduct of any proceedings,

the Commission must take no further action in relation to the complaint or relevant part of it.

(4) If the complaint or part of it concerns an act or omission by a person or body referred to in
section 3 of the New Zealand Bill of Rights Act 1990, and neither subsection (2) nor subsection (3)
applies, the complaint or relevant part of it—
(a) must be treated only as a complaint that there is a breach of Part 1A, unless the act or omission
complained of involves conduct that—
(1) is unlawful under any of sections 22, 23, 61 to 63, and 66; or
(i1) is unlawful under any of sections 65 and 67 to 74, but only to the extent that those sections
relate to conduct that is unlawful under any provision referred to in subparagraph (i):
(b) must be treated only as a complaint that there has been a breach of the relevant provision or
provisions of Part 2 if the act or omission complained of involves conduct that is unlawful under

any of sections 22, 23, 61 to 63, and 66.
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(5) If the complaint or relevant part of it concerns a breach of Part 2, and none of subsections (2) to
(4) applies to the complaint or relevant part of it, the complaint or relevant part of it must be treated

only as a complaint that there has been a breach of the relevant provision or provisions of Part 2.

(6) Nothing in this section prevents the Commission from involving any person that it considers
appropriate in information gathering and the resolution of disputes.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

79A Choice of procedures
(1) If the circumstances giving rise to a complaint under Part 2 are such that an employee would
also be entitled to pursue a personal grievance under the Employment Relations Act 2000, the
employee may take 1, but not both, of the following steps:

(a) the employee may make in relation to those circumstances a complaint under this Act:

(b) the employee may, if the grievance is not otherwise resolved, apply to the Employment

Relations Authority for the resolution of the grievance under the Employment Relations Act 2000.

(2) To avoid doubt, a complaint referred to in subsection (1) includes, but is not limited to, a

complaint about sexual harassment or racial harassment.

(3) For the purposes of subsection (1)(a), an employee makes a complaint when proceedings about

that complaint are commenced by the complainant or the Commission.

(4) If an employee makes a complaint under subsection (1)(a), the employee may not exercise or
continue to exercise any rights relating to the subject matter of the complaint that the employee

may have under the Employment Relations Act 2000.
(5) If an employee applies to the Employment Relations Authority for a resolution of the grievance
under subsection (1)(b), the employee may not exercise or continue to exercise any rights relating

to the subject matter of the grievance that the employee may have under this Act.

Section 79A was inserted, as from 1 December 2004, by section 4 Human Rights Amendment Act
2004 (2004 No 88).
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80 Taking action or further action in relation to complaint
(1) The Commission may only take action or further action under this Part in relation to a
complaint if the complainant or person alleged to be aggrieved (if not the complainant) informs the

Commission that he or she wishes to proceed with the complaint.

(2) The Commission may decline to take action or further action under this Part in relation to a
complaint if the complaint relates to a matter of which the complainant or the person alleged to be
aggrieved (if not the complainant) has had knowledge for more than 12 months before the

complaint is received by the Commission.

(3) The Commission may also decline to take action or further action under this Part in relation to a
complaint if, in the Commission's opinion,—
(a) the subject matter of the complaint is trivial; or
(b) the complaint is frivolous or vexatious or is not made in good faith; or
(c) having regard to all the circumstances of the case, it is unnecessary to take further action in
relation to the complaint; or
(d) there is in all the circumstances an adequate remedy or right of appeal, other than the right to
petition Parliament or to make a complaint to the Ombudsman, that it would be reasonable for the

complainant or the person alleged to be aggrieved (if not the complainant) to exercise.

(4) If the Commission decides to take no action or no further action in relation to a complaint, it
must inform the complainant or the person alleged to be aggrieved (if not the complainant) and the
person against whom the complaint is made—

(a) of that decision; and

(b) of the reasons for that decision; and

(c) of his or her right, under section 92B, to bring proceedings before the Human Rights Review

Tribunal.

Compare: 1977 No 49 s 35; 1981 No 127s 3

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

81 Commission to inform parties of process

(1) Before gathering information about a complaint, the Commission must comply with subsections

(2) and (4).
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(2) The Commission must inform the following persons of the Commission's intention to gather
information under section 82, and provide them with general information about the matters stated
in subsection (3):

(a) the complainant (if any); and

(b) any person alleged to be aggrieved (if not the complainant); and

(c) the person against whom the complaint is made; and

(d) if the complaint alleges a breach of Part 1A, or alleges a breach of Part 2 by a person or body

referred to in section 3 of the New Zealand Bill of Rights Act 1990, the Attorney-General:

(e) any other person or body that the Commission considers relevant.

(3) The matters referred to in subsection (2) are—
(a) rights and obligations under this Act; and
(b) processes that apply to complaints under this Act; and

(c) other services that may help the parties to a complaint secure a settlement of the matter.

(4) The Commission must also inform the person against whom the complaint was made and, if
subsection (2)(d) applies, the Attorney-General—

(a) of the details of the complaint (if any); and

(b) of the right of that person and, if subsection (2)(d) applies, of the Attorney-General to submit

to the Commission, within a reasonable time, information in response to the complaint.

(5) A requirement under this section to inform a person is satisfied if all reasonable efforts have

been made to inform the person.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

82 Information gathering and disclosure by Commission
(1) When the Commission gathers information about a complaint under section 76(2)(b) for the
purposes of section 76(2)(c) or (d)—

(a) that process must be conducted in private:

(b) the Commission may hear or obtain information from any persons it thinks fit:

(c) except as provided in section 81(4)(b), no person is entitled as of right to be heard by the

Commission.
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(2) The Commission must make all reasonable efforts to give all parties concerned all relevant
information gathered (if any) by it in relation to a complaint promptly after the information is

gathered.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

83 Settlement

(1) This section applies if at any time it appears to the Commission from a complaint (including
one referred back to the Commission by the Director, under section 90(1)(b), or the Tribunal, under
section 92D), or from information gathered in relation to the complaint (including any response

made under section 81(4)(b)), that it may be possible to reach a settlement.

(2) The Commission must use its best endeavours to assist the parties to secure a settlement.

(3) In this section, settlement—
(a) means the agreement of the parties concerned on actions that settle the matter, which may
include the payment of compensation or the tendering of an apology; and
(b) includes a satisfactory assurance by the person to whom the complaint relates against the
repetition of the conduct that was the subject matter of the complaint or against further conduct of

a similar kind.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

90 Functions of Director of Human Rights Proceedings under this Part

(1) The Director's functions under this Part include, in relation to a complaint,—
(a) deciding, in accordance with sections 91(1) and 92, whether, and to what extent, to provide
representation for a party who requests the Director to provide representation in proceedings
before the Tribunal or in related proceedings seeking to enforce a settlement reached on a previous
occasion (including a settlement secured at a dispute resolution meeting), and providing
representation for the party accordingly:
(b) deciding, in accordance with section 91(2), whether to refer the complaint back to the

Commission:
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(c) deciding, in accordance with sections 91(3) and 92, whether, and to what extent, to provide
representation for a complainant, aggrieved person (if not the complainant), or group of persons
who requests, or who request, the Director to provide representation in proceedings before the
Tribunal or in related proceedings against the person against whom the complaint was made or the
Attorney-General, and providing representation for the complainant, aggrieved person, or group of

persons, accordingly.

(2) The Director's functions under this Part include, in relation to a request from the Commission to
provide representation in proceedings brought under section 92B, section 92E, or section 97 or in
proceedings in which the Commission is entitled to appear and be heard under section 92H,
deciding, in accordance with sections 91(3) and 92, whether, and to what extent, to provide

representation for the Commission in proceedings before the Tribunal or in related proceedings.

(3) In this section and sections 92 and 92C, related proceedings, in relation to proceedings before
the Tribunal, means proceedings of any of the following descriptions:
(a) an appeal to the High Court against a decision of the Tribunal:
(b) proceedings in the High Court arising out of—
(1) the statement of a case under section 122; or
(i1) the removal of proceedings or a matter at issue in them under section 122A:
(c) an appeal to the Court of Appeal against a decision of the High Court made in proceedings
described in paragraph (a) or paragraph (b):
(d) an appeal to the Supreme Court against—
(1) a decision of the High Court made in proceedings described in paragraph (a) or paragraph (b);
or

(i1) a decision of the Court of Appeal made in proceedings described in paragraph (c).

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

Subsection (3) was substituted, as from 1 January 2004, by section 48(1) Supreme Court Act 2003
(2003 No 53). See sections 50 to 55 of that Act for the transitional and savings provisions.

91 Requirements for Director's decisions under section 90

(1) The Director may make a decision under section 90(1)(a) if it appears to him or her that a party

has failed to observe the terms of a settlement reached on a previous occasion.
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(2) The Director may make a decision under section 90(1)(b) if-
(a) it appears to the Director that the complaint may yet be able to be resolved by the parties and
the Commission (for example, by mediation); or
(b) it is unclear to the Director, from information available to him or her, in relation to the
complaint, whether a party has failed to observe the terms of a settlement reached on a previous
occasion.
(3) The Director may make a decision under section 90(1)(c) or (2) if it appears to him or her that a
settlement has not been reached and that no action or further action by the Commission is likely to

facilitate a settlement.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

92 Matters Director to have regard to in deciding whether to provide representation in
proceedings before Tribunal or in related proceedings
(1) In deciding under section 90(1)(a) or (c) or section 90(2) whether, and to what extent, to provide
representation for a complainant, aggrieved person, group of persons, party to a settlement of a
complaint, or the Commission, the Director—
(a) must have regard to the matters stated in subsection (2):

(b) may have regard to any other matter that the Director considers relevant.

(2) The matters referred to in subsection (1)(a) are—
(a) whether the complaint raises a significant question of law:
(b) whether resolution of the complaint would affect a large number of people (for example,
because the proceedings would be brought by or affect a large group of persons):
(c) the level of harm involved in the matters that are the subject of the complaint:
(d) whether the proceedings in question are likely to be successful:
(e) whether the remedies available through proceedings of that kind are likely to suit the particular
case:
(f) whether there is likely to be any conflict of interest in the provision by the Director of
representation to any person described in subsection (1):
(g) whether the provision of representation is an effective use of resources:

(h) whether or not it would be in the public interest to provide representation.

Sections 75 to 92 were substituted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).
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92B Civil proceedings arising from complaints
(1) If a complaint referred to in section 76(2)(a) has been made, the complainant, the person
aggrieved (if not the complainant), or the Commission may bring civil proceedings before the
Human Rights Review Tribunal—
(a) for a breach of Part 1A (other than a breach of Part 1A that is an enactment, or an act or
omission authorised or required by an enactment or otherwise by law), against the person or
persons alleged to be responsible for the breach:
(b) for a breach of Part 1A that is an enactment, or an act or omission authorised or required by an
enactment or otherwise by law, against the Attorney-General, or against a person or body referred
to in section 3(b) of the New Zealand Bill of Rights Act 1990 alleged to be responsible for the
breach:

(c) for a breach of Part 2, against the person or persons alleged to be responsible for the breach.

(2) If a complaint under section 76(2)(a) relates to a discriminatory practice alleged to be in breach
of Part 1A or Part 2 and to affect a class of persons, proceedings under subsection (1) may be

brought by the Commission on behalf of the class of persons affected.

(3) A person against whom a complaint referred to in section 76(2)(a) has been made may bring
civil proceedings before the Tribunal in relation to the complaint if no proceedings in relation to the
complaint have been brought under subsection (1) by, or on behalf of, the complainant or person

aggrieved or a class of persons.

(4) If parties to a complaint under section 76(2)(a) have reached a settlement of the complaint
(whether through mediation or otherwise) but one of them is failing to observe a term of the

settlement, another of them may bring proceedings before the Tribunal to enforce the settlement.

(5) The rights given by subsections (1), (3), and (4) are not limited or affected just because the
Commission or a mediator at a dispute resolution meeting or the Director is taking any action in

relation to the complaint concerned.

(6) Despite subsection (2), the Commission may bring proceedings under subsection (1) only if—
(a) the complainant or person aggrieved (if not the complainant) has not brought proceedings; and
(b) the Commission has obtained the agreement of that person before bringing the proceedings;
and
(c) it considers that bringing the proceedings will facilitate the performance of its functions stated

in section 5(2)(a).
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(7) Despite subsections (1) to (6), no proceedings may be brought under this section in respect of a
complaint or relevant part of a complaint to which section 79(3) applies.

Sections 92A to 92W were inserted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

92D Tribunal may refer complaint back to Commission, or adjourn proceedings to seek
resolution by settlement
(1) When proceedings under section 92B are brought, the Tribunal—
(a) must (whether through a member or officer) first consider whether an attempt has been made
to resolve the complaint (whether through mediation or otherwise); and
(b) must refer the complaint under section 76(2)(a) to which the proceedings relate back to the
Commission unless the Tribunal is satisfied that attempts at resolution, or further attempts at
resolution, of the complaint by the parties and the Commission—
(1) will not contribute constructively to resolving the complaint; or
(i1) will not, in the circumstances, be in the public interest; or

(ii1) will undermine the urgent or interim nature of the proceedings.

(2) The Tribunal may, at any time before, during, or after the hearing of proceedings, refer a
complaint under section 76(2)(a) back to the Commission if it appears to the Tribunal, from what is
known to it about the complaint, that the complaint may yet be able to be resolved by the parties

and the Commission (for example, by mediation).

(3) The Tribunal may, instead of exercising the power conferred by subsection (2), adjourn any
proceedings relating to a complaint under section 76(2)(a) for a specified period if it appears to the
Tribunal, from what is known about the complaint, that the complaint may yet be able to be

resolved by the parties.

Sections 92A to 92W were inserted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

92E Civil proceedings arising from inquiry by Commission
(1) If the Commission considers that an inquiry by it under section 5(2)(h) has disclosed or may
have disclosed a breach of a kind referred to in any of paragraphs (a) to (c), it may bring civil

proceedings before the Tribunal,—
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(a) for a breach of Part 1A (other than a breach of Part 1A that is an enactment, or an act or
omission authorised or required by an enactment or otherwise by law), against the person or
persons alleged to be responsible for the breach:

(b) for a breach of Part 1A that is an enactment, or an act or omission authorised or required by an
enactment or otherwise by law, against the Attorney-General, or against a person or body referred
to in section 3(b) of the New Zealand Bill of Rights Act 1990 alleged to be responsible for the
breach:

(c) for a breach of Part 2, against the person or persons alleged to be responsible for the breach.

(2) The Commission may exercise the right in subsection (1) only if it considers that the exercise of

the right will facilitate the performance of its functions stated in section 5(2)(a).

(3) This section does not limit section 6 or section 92H or section 97.

Sections 92A to 92W were inserted, as from 1 January 2002, by section 9 Human Rights
Amendment Act 2001 (2001 No 96).

92F Proof of justified limits and exceptions

(1) The onus of proving, in any proceedings under this Part, that an act or omission is, under
section 5 of the New Zealand Bill of Rights Act 1990, a justified limit on the right to freedom from
discrimination affirmed by section 19 of the New Zealand Bill of Rights Act 1990 lies on the
defendant.

(2) The onus of proving, in any proceedings under this Part, that conduct is, under any provision of

Part 2, excepted from conduct that is unlawful under any provision of Part 2 lies on the defendant.

Compare: 1977 No 49 s 39

Sections 92A to 92W were inserted, as from 1 January 2002, by section 9 Human Rights

Amendment Act

Part4 Human Rights Review Tribunal
The heading “Human Rights Review Tribunal” was substituted, as from 1 January 2002, by
section 10 Human Rights Amendment Act 2001 (2001 No 96) for the heading “Complaints

Review Tribunal” .
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93 Human Rights Review Tribunal

The Tribunal constituted by section 45 of the Human Rights Commission Act 1977 and,
immediately before 1 January 2002 (being the date of the commencement of the Human Rights
Amendment Act 2001), known as the Complaints Review Tribunal shall continue in being, and, on

and after 1 January 2002, is called the Human Rights Review Tribunal.

Compare: 1977 No 49 s 45; 1993 No 35 s 3(1)

The heading to section 93 was amended, as from 1 January 2002, by section 11(a) Human Rights
Amendment Act 2001 (2001 No 96) by substituting “Human Rights” for “Complaints” .

Section 93 was amended, as from 1 January 2002, by section 11(b) Human Rights Amendment
Act 2001 (2001 No 96) by inserting “, immediately before 1 January 2002 (being the date of the

«

commencement of the Human Rights Amendment Act 2001),” after “and”
Section 93 was amended, as from 1 January 2002, by section 11(c) Human Rights Amendment
Act 2001 (2001 No 96) by adding “, and, on and after 1 January 2002, is called the Human Rights

Review Tribunal” .

Functions and powers of Tribunal
94  Functions of Tribunal
The functions of the Tribunal shall be—
(a) To consider and adjudicate upon proceedings brought pursuant to sections 92B, 92E, 95, and
97:
(b) To exercise and perform such other functions, powers, and duties as are conferred or imposed

on it by or under this Act or any other enactment.
Compare: 1977 No 49 s 46; 1993 No 35 s 4(2)
Section 94(a) was amended, as from 1 January 2002, by section 12 Human Rights Amendment Act

2001 (2001 No 96) by substituting “sections 92B, 92E, 95, and 97" for “sections 83, 95, and 97
of this Act” .

442



85 93 & NHEFZHEHIFT

1977 FEAMEZRBESIEH 45 FRI2E 0 720200241 A 1 H (2001 4 AMELIEEDORMGH)
BRI S AL, sk & LT 28 1AL, BIEA TN 2002 41 H 1 AL
frfoe L. ANMEFRFRFCHIFT & PN 5,

FRgs - 1977 4E55 49 B4 45 45 5 1993 4E 35 5534 (1) |

%93 LD R LIZ, 2002451 H 1 B 6, 2001 4E AMESRIEYE (2001 4E55 96 5) 5 11 &%

(a) HITX Y, TR 28 TAME ICEE ST,

93 ki, 2002 4F 1 H 1 H2vb. 2001 4R AMESIETE (2001 4E55 96 ) 55 11 & (b) HHIZ
Lo, o] O%AIC, 12002451 H 1 H (2001 4F AMEKIEIEOBRMEH) EATIC) 25BN S
nic,

93 ki, 2002421 H 1 2D, 2001 4R AMESCETE (2001 4R55 96 75) 55 11 5% (c) HHIZ
E0. TRO200241 A1 HEME (FRE L) . AMERSHCHTT L Eh %) 2SS,

FHIFT DS RE B UHERR
85 94 5 BHIFTOBkRE
T ogRRIL, IToLEBY LT 5,
(a) %5 92B 2k, # 92E 2k, 2 95 M UE 97 RICHEVI B LD IERIFHi & it L. #K
ExTT L,
(b) ARIEXITZEOMOHEIEIZ L 05U S D T OMmOrEE, HRXOEES
TR ONBITT 52 &,

FRgE - 1977 4E55 49 B4 46 55 1993 FEE 35 B 44 (2) 1|
9455 (a) THIZ, 2002451 H 1 H2x5, 2001 4 AMESLIEYE (2001 4255 96 5) &5 12 512k 0,

[RVEDF 83 55, 5 KK 975 78 15 92B 5, 56 N2E k. 55 95 LM O 97 5&) 104
B,

443



3 Human Rights Amendment Act 2008

The Parliament of New Zealand enacts as follows:
1 Title
This Act is the Human Rights Amendment Act 2008.

2 Commencement

This Act comes into force on the day after the date on which it receives the Royal assent.

3 Principal Act amended
This Act amends the Human Rights Act 1993.

4 Partnerships
(1)  Section 36 is amended by inserting the following subsection after subsection (2):

“(2A) It is unlawful for a firm, or for persons jointly promoting the formation of a firm, to fail to
provide special services or facilities that could reasonably be provided by the firm, or those
persons, in the circumstances and that, if provided, would enable a person with a disability—

“(a) to be accepted as a partner and remain in partnership; or

“(b) to be offered the same terms and conditions as a partner (including terms and conditions as

to status in the firm or entitlements to shares in capital or profits) that are made available to other

members or prospective members of the firm.”
(2)Section 36 is amended by repealing subsection (3) and substituting the following subsections:

“(3) Nothing in this section prevents the fixing of reasonable terms and conditions in relation
to a partner or prospective partner, who by reason of disability or age—

“(a) has a restricted capacity to participate or continue to participate in the partnership, that
cannot be restored to normal by the provision of any special services or facilities required to be
provided under subsection (2A) ; or
“(b) requires special conditions if he or she is to participate or continue to participate in the
partnership, even if any special services or facilities required to be provided under subsection (2A)
are provided.

“(4) Nothing in this section applies in respect of a person with a disability, if the disability of
the person is such that—

“(a) there would be a risk of harm to that person or others, including the risk of infecting others
with an illness if that person were to accept or remain in partnership or be given the same terms

and conditions as a partner (including terms and conditions as to status in the firm or entitlement
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to shares in capital or profits) that were made available to other members or prospective members
of the firm; and

“(b) it is not reasonable to take that risk.

“(5)  Subsection (4) does not apply if the firm, or persons jointly promoting the formation of a
firm, could, without unreasonable disruption, take reasonable measures to reduce the risk to a

normal level.”

5 Organisations of employees or employers and professional and trade associations
(1)  Section 37 is amended by inserting the following subsection after subsection (1):
“(1A) It is unlawful for an organisation to which this section applies, or for any person
acting or purporting to act on behalf of any such organisation, to fail to provide
special services or facilities that could reasonably be provided by the organization
in the circumstances and that, if provided, would enable a person with a disability
to—
“(a) be accepted and remain in membership; or
“(b) be given equal access to benefits, facilities, or services provided by the

organisation (including the right to stand for election and hold office).”

(2)  Section 37 is amended by inserting the following subsections after subsection (2):
“(2A) Nothing in this section applies in respect of a person with a disability, if the
disability of the person is such that—
“(a) there would be a risk of harm to that person or others, including the risk of
infecting others with an illness if that person were to accept or remain in
membership or be given equal access to benefits, facilities, or services
provided by the organisation (including the right to stand for election and
hold office); and
“(b) it is not reasonable to take that risk.
“(2B) Subsection (2A) does not apply if the organisation could, without unreasonable

disruption, take reasonable measures to reduce the risk to a normal level.”

6 Exceptions in relation to qualifying bodies
Section 39 is amended by inserting the following subsection after subsection (2):
“(2A) For the purposes of applying subsection (2)(a) and (b), an authority or body

referred to in section 38 must,—
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“(a) in the case of subsection (2)(a), take account of whether a disabled person
could perform the required duties if he or she was provided with special
services or facilities that could reasonably be provided by an employer or by
any other relevant person:

“(b) in the case of subsection (2)(b), take account of whether the risk of harm
referred to in that paragraph could be reduced to a normal level, without

unreasonable disruption to an employer or to any other relevant person.”

7 Exceptions in relation to vocational training bodies
Section 41 is amended by adding the following subsections:
“(7)  Nothing in section 40 makes it unlawful to fail to provide special services or facilities
designed for a specified purpose if those special services or facilities cannot reasonably be
provided in the circumstances.
“(8)  Insubsection (7), a specified purpose means 1 or more of the following purposes:
“(a) to enable a person with a disability to undergo and remain in training; or
“(b) to provide a person with a disability with facilities or opportunities for training; or
“(c) to provide a person with a disability with facilities or opportunities for training on no less

favourable terms and conditions than would otherwise be made available.”

8  Further exception in relation to disability

Section 56 is amended by adding the following subsection:
“(3) Nothing in section 53 makes it unlawful to fail to provide special services or facilities
designed to make accommodation suitable for occupation by a person with a disability, if those

special services or facilities cannot reasonably be provided in the circumstances.”

9  Further exceptions in relation to disability

Section 60(1) is amended by—

(a)omitting  “of this Act makes it unlawful to refuse admission to an educational
establishment” and substituting “applies” ; and

(b)omitting “that establishment” and substituting “an establishment referred to in that

. »
section” .
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